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This book is a unique offering in the growing field of Special Education Law and is designed to
be used both in schools of education and in law schools. Coverage includes:Core Concepts of
Special Education Law;Eligibility and Evaluation;Residency;Free, Appropriate Public
Education;Individualized Education Program;Education in the Least Restrictive
Environment;Related Services;Due Process Hearings;Student Discipline;Court
Proceedings;Attorneys' Fees in Special Education Litigation;Children in Nonpublic
Schools;Early Childhood Programs; andPost-Secondary Education.It features a highly useful
glossary of special education and legal terms.Special Education Law contains relevant statutory
excerpts and carefully edited reports of the leading special education cases, together with
extensive explanatory materials and provocative questions for class discussion. The book also
features practical exercises for home assignments or in-class projects. Two of the co-authors
teach in law schools and have deep experience in special education law as well as allied
subjects such as constitutional law, administrative law, civil procedure, federal courts, and
general school law. Their background enables them to discuss the special education topics
thoroughly and to draw connections to other parts of the law school curriculum. The third co-
author, who is also a lawyer, teaches educational administration as well as special education
law; that background enables him to add lessons on the real-world impact of the law on the daily
work of the schools.The Fourth Edition includes new cases on eligibility, damages, and other
topics, as well as coverage of the new Infant and Toddler Program regulations.A separate
publication, Special Education Law: Statutes and Regulations, contains relevant statutes and
regulations.

About the AuthorMark Weber is the Vincent dePaul Professor of Law at DePaul University
College of Law.Ralph Mawdsley is a professor of Doctoral Studies in the Cleveland State
University College of Education.Sarah Redfield is Emerita Professor of Law at the University of
New Hampshire School of Law.
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children, Alex and Althea Redfield — S.E.R.PrefaceIn this book, we undertook the challenging
task of developing materials for teaching Special Education Law both in schools of education
and in law schools. Instructors in education schools have long complained about the lack of
books on the subject that include suitably edited judicial opinions and reliable accounts of how
the law operates. Instructors in law schools complained about an absence of any usable books
for their courses. Our mission was to satisfy both complaints and meet both needs. We sought to
create a book that would be accessible to students whose background is in education rather
than law but would still include the original court cases and comprehensive, reliable descriptions
of the law, in addition to provocative comments and discussion questions. At the same time, we
tried to produce a law school casebook that would challenge second- or third-year students in
either classroom or clinical courses and would provide the customary mix of cases, bridge
materials, and questions for class discussion. The necessary background information about the
theory and practice of special education and disability civil rights is found throughout the cases
and in the materials we have contributed.The first chapter of the book, on Core Concepts,
introduces many of the basics of the course and contains a section at the end devoted to
sources of law. We envision this latter part of the chapter as an aid to students who do not have
formal legal training. We have tried in writing the rest of the book to make the chapters
sufficiently independent of each other that an instructor with limited class hours can do some
skipping around to cover those topics that are the most useful to the students.While we were in
the final stages of editing the original edition of this book, Congress passed and sent to the
President the Individuals with Disabilities Education Improvement Act of 2004, which
reauthorizes and amends the basic federal special education law. We knew of the pending
legislation, but, like others working in the field, were uncertain which version would ultimately
pass both houses, or if anything would pass at all. The new statute became effective, for the



most part, July 1, 2005; final regulations were issued in 2006. The Act leaves the core of IDEA
intact, and in fact makes fewer changes than many observers anticipated. The Second Edition
includes updates for the statutory and regulation changes not covered in the original edition, and
includes updates for new caselaw and other developments. The Third Edition updates the
Second Edition and draws attention to emerging controversies over matters such as eligibility for
special education and services under Section 504 of the Rehabilitation Act. The Fourth Edition
provides many more updates, including new cases on eligibility, damages, and other topics and
coverage of the new Infant and Toddler Program regulations.We owe many debts to others for
their assistance with the book. Mark Weber would like to thank his research assistants, Suzanne
Shmagin, Sara E. Mauk, Kim Brown and Ben Johnson, as well as Dean Glen Weissenberger,
who provided support from the research fund of the DePaul University College of Law. Ralph
Mawdsley wishes to thank his research assistant, James L. Mawdsley, as well as Dean James
McLoughlin for his encouragement and support of this project. Sarah Redfield thanks Dean John
Hutson at Franklin Pierce Law Center and Dean Elizabeth Rindskopf Parker at the University of
the Pacific McGeorge School of Law for their unflagging support of this work. She also thanks all
of her students whose thinking and work contributed to her own learning, and particularly
Krysten Hicks, Julie Robbins, and Janelle Ruley at Pacific/McGeorge and Will Toronto at Pierce
for their valuable research assistance. We all thank the good people of LexisNexis for their faith
in this project and, in particular, Keith Moore for his thoughtful, accurate, and tireless editorial
work.We hope to hear from instructors about experiences with the book and suggestions for
improving it. Correspondence may be directed to Mark Weber, mweber@depaul.edu.TABLE OF
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Administrative CodeINDEXABCDEFGHIJLMNPQRSTUW[1]Chapter 1EDUCATING
STUDENTS WITH DISABILITIES: CORE LEGAL CONCEPTSA. INTRODUCTION TO
FUNDAMENTAL PRINCIPLESIn 1954, the Supreme Court held in , that separate but equal was
inherently unequal, and then in 1955, determined in its second Brown opinion, , that
desegregation should be accomplished with “all deliberate speed.” The Supreme Court told
Americans that:Today, education is perhaps the most important function of state and local
governments. Compulsory school attendance laws and the great expenditures for education
both demonstrate our recognition of the importance of education to our democratic society. It is
required in the performance of our most basic public responsibilities, even service in the armed
forces. It is the very foundation of good citizenship. Today it is a principal instrument in
awakening the child to cultural values, in preparing him for later professional training, and in
helping him to adjust normally to his environment. In these days, it is doubtful that any child may
reasonably be expected to succeed in life if he is denied the opportunity of an education. Such
an opportunity, where the state has undertaken to provide it, is a right which must be made
available to all on equal terms..This was a crucial message for racial desegregation and also a
significant message for other groups who had been excluded from equal educational
opportunity, including students with disabilities. Prior to the Brown decision, and indeed for some
time thereafter, state law either permitted or explicitly required the exclusion of the “weak
minded” or physically disabled. Many states that did educate such children provided separate
facilities that isolated them from their peers. Inspired by Brown, families of students with
disabilities organized across the country against such exclusion. Of strategic significance at this
stage were the lawsuits filed in a large number of states challenging, on equal protection and
other grounds, the exclusion of mentally retarded and other students with disabilities from public
school classrooms.Two district court cases decided in favor of these students in the early 1970s
set the stage, in both theory and practice, for what would become the federal government’s
massive entry into the field of special education: (. The P.A.R.C. and Mills decisions stand for the
propositions that children with mental and other disabilities cannot be excluded wholesale from
free public education and, where exclusion or differential treatment is considered, due process
must be assured. These principles, indeed much of the language from these very cases,
became the core of federal special education legislation, the Education for All Handicapped



Children Act (EAHCA), enacted in 1975 as Public Law 94-142. The rights of children with
disabilities to equal educational opportunity are now fully grounded in statutory law currently
codified federally as the Individuals with Disabilities Education Act (IDEA),In enacting the initial
Education for All Handicapped Children Act, Congress knew that it was changing the face of
American education. The impact would be wide-reaching and profound both for those students
who were previously unrecognized and excluded, and for those who would now become their
classmates. The impact on the structure of schools would also be significant as districts adapted
to providing educational services to their new populations in the least restrictive environment
and to implementing the new procedures that they brought with them for attaining a free
appropriate public education through individualized educational programs achieved with
extensive parental notification and due process rights.In instituting this major federal initiative,
Congress brought substantial financial resources to bear on the education of children with
disabilities. While the issue of “full” funding was present and would remain of significant concern,
the carrot of federal money was put in place. Like other federal spending statutes, the basic
schema was (and is) for the federal government to provide funding conditioned on the states’
compliance with the federal legislation and implementing regulations and directives. States write
plans demonstrating their eligibility and compliance in several major areas focused on providing
a free and appropriate public education for children with disabilities, through individualized
education programs and related services, all as defined by statute, and all subject to
accompanying parental involvement and due process rights. States retain responsibility for
overseeing IDEA’s implementation at the local level.The elements of a free appropriate public
education (FAPE) for children with disabilities through special education and related services
have been refined and amplified through further legislation and through key judicial opinions.
Some of these approaches evoke principles so central to understanding this area of the law that
they are both introduced here and revisited later. In addition to IDEA, of primary importance on
the legislative front are the anti-discrimination provisions of section 504 of the Rehabilitation Act
of 1973, (section 504), and of title II of the Americans with Disabilities Act of 1990 (ADA), ,
relating to state and local government services. Section 504 and title II provide additional bases
for assuring access and appropriate education and include within their ambit students who,
while disabled, do not otherwise fall within the purview of the IDEA; unlike IDEA, these laws do
not provide student-based federal funding.[2/3]In response to these major congressional
initiatives, the Supreme Court has addressed special education in a handful of cases. Of these,
two are fundamental to understanding the scope of the law: Rowley, which set the standard for
“appropriate education,” and Honig, which addressed concerns for exclusion (and staying put) of
certain students with disabilities suspended or expelled on disciplinary grounds. ; . Also central
is an opinion of the First Circuit which firmly articulated the key zero-reject principle of special
education law, .NOTES AND QUESTIONS1. Much is written about special education law,
including a good deal about its history. E.g., Mark C. Weber, Special Education Law and
Litigation Treatise § 1.1 (3d ed. 2008 & supps.). A popular blog on special education issues is



“On Special Education” from Education Week, found at http://blogs.edweek.org/edweek/
speced/.2. The current version of the federal special education law is codified at , with
implementing regulations at 34 C.F.R. Part 300. Major amendments to the Education for All
Handicapped Children Act occurred in 1990 and 1997. The 1990 amendments renamed the law
the Individuals with Disabilities Education Act and abrogated immunity in lawsuits brought under
the Act. The 1997 amendments made additional significant changes, including limiting
requirements for services for children with disabilities in private schools; clarifying that a free and
appropriate education was due special education students who had been suspended or
expelled; establishing benchmarks for unilateral private placements of special education
students; addressing the inclusion of students with disabilities in statewide assessments; and
delineating a series of procedural matters. Most recently, Congress enacted the Individuals with
Disabilities Education Improvement Act of 2004, reauthorizing and amending IDEA. The 2004
law changes discipline and hearing procedures, alters service delivery and paperwork
requirements, coordinates special education law and the No Child Left Behind initiative, and
makes a number of other innovations. Specific sections of the current law are reproduced infra
Section C. For a discussion of the 2004 law, see Mark C. Weber, Reflections on the New
Individuals with Disabilities Education Improvement Act, .B. FOUNDATION CASESP.A.R.C. v.
PENNSYLVANIAIn a case challenging exclusion of mentally retarded students from
Pennsylvania public schools, the court entered a consent judgment providing extensive rights to
due process and a free, appropriate public education.[3/4]Masterson, District Judge.This civil
rights case, a class action, was brought by the Pennsylvania Association for Retarded Children
and the parents of thirteen individual retarded children on behalf of all mentally retarded persons
between the ages 6 and 21 whom the Commonwealth of Pennsylvania, through its local school
districts and intermediate units, is presently excluding from a program of education and training
in the public schools. Named as defendants are the Commonwealth of Pennsylvania, Secretary
of Welfare, State Board of Education and thirteen individual school districts scattered throughout
the Commonwealth. In addition, plaintiffs have joined all other school districts in the
Commonwealth as class defendants of which the named districts are said to be
representative.The exclusions of retarded children complained of are based upon four State
statutes: (1) 24 Purd. Stat. Sec. 13-1375, which relieves the State Board of Education from any
obligation to educate a child whom a public school psychologist certifies as uneducable and
untrainable. The burden of caring for such a child then shifts to the Department of Welfare which
has no obligation to provide any educational services for the child; (2) 24 Purd. Stat. Sec.
13-1304, which allows an indefinite postponement of admission to public school of any child
who has not attained a mental age of five years; (3) Purd. Stat. Sec. 13-1330, which appears to
excuse any child from compulsory school attendance whom a psychologist finds unable to profit
therefrom; and (4) 24 Purd. Stat. Sec. 13-1326, which defines compulsory school age as 8 to 17
years but has been used in practice to postpone admissions of retarded children until 8 or to
eliminate them from public schools at age 17.Plaintiffs allege that Sections 1375 (uneducable



and untrainable) and 1304 (mental age of 5 years) are constitutionally infirm both on their faces
and as applied in three broad respects. First, plaintiffs argue that these statutes offend due
process because they lack any provision for notice and a hearing before a retarded person is
either excluded from a public education or a change is made in his educational assignment
within the public system. Secondly, they assert that the two provisions violate equal protection
because the premise of the statute which necessarily assumes that certain retarded children are
uneducable and untrainable lacks a rational basis in fact. Finally, plaintiffs contend that because
the Constitution and laws of Pennsylvania guarantee an education to all children, these two
sections violate due process in that they arbitrarily and capriciously deny that given right to
retarded children. Plaintiffs’ third contention also raises a pendent question of state law, that is,
whether the Pennsylvania Constitution as well as other laws of the Commonwealth already
afford them a right to public education.On October 7th, 1971 the parties submitted a Consent
Agreement to this Court which, along with the June 18th Stipulation, would settle the entire case.
Essentially, this Agreement deals with the four state statutes in an effort to eliminate the alleged
equal protection problems. As a proposed cure, the defendants agreed, inter alia, that since “the
Commonwealth of Pennsylvania has undertaken to provide a free public education for all of its
children between the ages of six and twenty-one years” therefore, “it is the Commonwealth’s
obligation to place each mentally [4/5]retarded child in a free, public program of education and
training appropriate to the child’s capacity.”. …The lengthy Consent Agreement concludes by
stating that “[e]very retarded person between the ages of six and twenty-one shall be provided
access to a free public program of education and training appropriate to his capacities as soon
as possible but in no event later than September 1, 1972.”. …The final matter for our
consideration is whether to approve the settlement as fair and reasonable. In arriving at such a
decision, we must consider its fairness to both the plaintiffs and the defendants since both
groups are classes for which this Court assumes the role of guardian. We consider the
defendants, particularly the local districts and intermediate units which comprise the vast bulk of
this class. When the objectors entered this case, they expressed alarm at the possible burdens,
both administrative and financial, which the due process Stipulation and the Consent Agreement
would impose. Subsequent changes in the due process Stipulation, however, eliminated most of
the administrative burden, and that allayed the fears of all but the Lancaster-Lebanon
Unit.Lancaster-Lebanon continues to object to the basic concept of a prior due process hearing
and asserts that injury flows to the school districts because under the Stipulation they will be
unable to remove a disruptive retarded child from regular classes immediately. But this danger is
more imagined than real. … In any case, the Amended Stipulation on hearings provides that in
“extraordinary circumstances” the Director of the Bureau of Special Education may authorize
tentative assignment to precede the hearing.. …We have absolutely no hesitation about
approving the Agreements as fair and reasonable to the plaintiffs. Approval means that plaintiff
retarded children who heretofore had been excluded from a public program of education and
training will no longer be so excluded after September 1, 1972. This is a noble and humanitarian



end in which the Commonwealth of Pennsylvania has chosen to join. Today, with the following
Order, this group of citizens will have new hope in their quest for a life of dignity and self-
sufficiency.ORDER AND INJUNCTIONAnd now, this 5th day of May, 1972, it is ordered that the
Amended Stipulation and Amended Consent Agreement are approved and adopted as fair and
reasonable to all members of both the plaintiff and defendant classes.It is further ordered that
the defendants; the Commonwealth of Pennsylvania, the Secretary of the Department of
Education, the State Board of Education, the Secretary of the Department of Public Welfare, the
named defendant school districts and intermediate units and each of the school districts and
intermediate units in the Commonwealth of Pennsylvania, their officers, employees, agents and
[5/6]successors are enjoined as follows:(a) from applying Section 1304 of the Public School
Code of 1949, 24 Purd. Stat. Sec. 1304, so as to postpone or in any way deny to any mentally
retarded child access to a free public program of education and training;. …(g) to provide, as
soon as possible but in no event later than September 1, 1972, to every retarded person
between the ages of six and twenty-one years as of the date of this Order and thereafter, access
to a free public program of education and training appropriate to his learning capacities;(h) to
provide, as soon as possible but in no event later than September 1, 1972, wherever defendants
provide a preschool program of education and training for children aged less than six years of
age, access to a free public program of education and training appropriate to his learning
capacities to every mentally retarded child of the same age;(i) to provide notice and the
opportunity for a hearing prior to a change in educational status of any child who is mentally
retarded or thought to be mentally retarded;(j) to re-evaluate the educational assignment of
every mentally retarded child not less than every two years, or annually upon the parents’
request, and upon such re-evaluation, to provide notice and the opportunity for a
hearing.APPENDIX AAMENDED STIPULATIONAnd now, this 14th day of February, 1972,
subject to the approval and Order of the Court, it is agreed by the parties that the Stipulation of
June 18, 1971, be amended to provide as follows:1. Definitions(a) “Change in educational
status” shall mean any assignment or re-assignment based on the fact that the child is mentally
retarded or thought to be mentally retarded to one of the following educational assignments:
Regular Education, Special Education or to no assignment, or from one type of special
education to another.. …(e) “Regular Education” shall mean education other than special
education.(f) “Special Education” shall mean special classes, special schools, education and
training secured by the local school district or intermediate unit outside the public schools or in
special institutions, instruction in the home and tuition reimbursement, as provided in 24 Purd.
Stat. Secs. 13-1371 through 13-1380.(g) Wherever the word “Parent” is mentioned, it will include
the term “Guardian” and the plural of each where applicable.[6/7]2. No child of school age who is
mentally retarded or who is thought by any school official, the intermediate unit, or by his parents
or guardian to be mentally retarded, shall be subjected to a change in educational status without
first being accorded notice and the opportunity of a due process hearing as hereinafter
prescribed. This provision shall also apply to any child who has never had an educational



assignment.Nothing contained herein shall be construed to preclude any system of
consultations or conferences with parents heretofore or hereafter used by School Districts or
Intermediate Units with regard to the educational assignment of children thought to be mentally
retarded. Nor shall such consultations or conferences be in lieu of the due process hearing.3.
Within 30 days of the approval of this Stipulation by the Court herein, the State Board of
Education shall adopt regulations, and shall transmit copies thereof to the superintendents of
the School Districts and Intermediate Units, the Members of their Boards, and their counsel,
which regulations shall incorporate paragraphs 1 and 2 above and otherwise shall provide as
follows:(a) Whenever any mentally retarded or allegedly mentally retarded child of school age is
recommended for a change in educational status by a School District, Intermediate Unit or any
school official, notice of the proposed action shall first be given to the parent or guardian of the
child.(b) Notice of the proposed action shall be given in writing to the parent or guardian of the
child either (i) at a conference with the parent or (ii) by certified mail to the parent (addressee
only, return receipt requested).(c) The notice shall describe the proposed action in detail,
including specification of the statute or regulation under which such action is proposed and a
clear and full statement of the reasons therefor, including specification of any tests or reports
upon which such action is proposed.(d) The notice shall advise the parent or guardian of any
alternative education opportunities available to his child other than that proposed.(e) The notice
shall inform the parent or guardian of his right to contest the proposed action at a full hearing
before the Secretary of Education, or his designee, in a place and at a time convenient to the
parent, before the proposed action may be taken.(f) The notice shall inform the parent or
guardian of his right to be represented at the hearing by any person of his choosing, including
legal counsel, of his right to examine before the hearing his child’s school records including any
tests or reports upon which the proposed action may be based, of his right to present evidence
of his own, including expert medical, psychological and educational testimony, and of his right to
call and question any school official, employee, or agent of a school district, intermediate unit or
the department who may have evidence upon which the proposed action may be based.(g) The
notice shall inform the parent or guardian of the availability of various organizations, including
the local chapter of the Pennsylvania [7/8]Association for Retarded Children, to assist him in
connection with the hearing and the school district or intermediate unit involved shall provide the
address and telephone number of such organization in the notice.(h) The notice shall inform the
parent or guardian that he is entitled under the Pennsylvania Mental Health and Mental
Retardation Act to the services of a local center for an independent medical, psychological and
educational evaluation of his child and shall specify the name, address and telephone number of
the MH-MR center in his catchment area.(i) The notice shall specify the procedure for pursuing
a hearing.If the notice is given at a conference with the parent, the parent may at that conference
indicate his satisfaction with the recommendation and may in writing waive the opportunity for a
hearing or, if dissatisfied, may in writing request a hearing. In either event, the parent may within
five calendar days of the conference change this decision and may then request or waive the



opportunity for a hearing by so indicating in writing to the school district or intermediate unit. If
the parental decision is indicated at a conference, the parent shall be given a postcard which
shall be mailed to the school district or intermediate unit within five calendar days thereafter, if
the parent desires to change the decision. There shall be no change in educational assignment
during the five day period.If notice is given by certified mail, the parent must fill in the form
requesting a hearing and mail the same to the school district or intermediate unit within ten (10)
days of the date of receipt of the notice.(j) The hearing shall be scheduled not sooner than
fifteen (15) days nor later than thirty (30) days after receipt of the request for a hearing from the
parent or guardian, provided however that upon good cause shown, reasonable extensions of
these times shall be granted at the request of the parent or guardian.(k) The hearing shall be
held in the local district and at a place reasonably convenient to the parent or guardian of the
child. At the option of the parent or guardian, the hearing may be held in the evening and such
option shall be set forth in the form requesting the hearing aforesaid.(l) The hearing officer shall
be the Secretary of Education, or a person designated by him acting in his stead, but shall not
be an officer, employee or agent of any local district or intermediate unit in which the child
resides.(m) The hearing shall be an oral, personal hearing, and shall be public unless the parent
or guardian specifies a closed hearing.(n) The decision of the hearing officer shall be based
solely upon the evidence presented at the hearing.(o) The proposed change in educational
status shall be approved only if supported by substantial evidence on the whole record of the
hearing. Introduction by the school district or intermediate unit of the official report
recommending a change in educational assignment, provided a copy of such [8/9]report was
given to the parent at the time notice was given, shall discharge its burden of going forward with
the evidence, thereby requiring the parent to introduce evidence (as contemplated in
paragraphs f, r, s, and t herein) in support of his contention.(p) A stenographic or other
transcribed record of the hearing shall be made and shall be available to the parent or guardian
or his representative. Said record may be discarded after three years.(q) The parent or guardian
of the child may be represented at the hearing by any person of his choosing, including legal
counsel.(r) The parent or guardian or his representative shall be given reasonable access prior
to the hearing to all records of the school district or intermediate unit concerning his child,
including any tests or reports upon which the proposed action may be based.(s) The parent or
guardian or his representative shall have the right to compel the attendance of, and to question
any witness testifying for the school board or intermediate unit and any official, employee, or
agent of the school district, intermediate unit, or the department who may have evidence upon
which the proposed action may be based.(t) The parent or guardian shall have the right to
present evidence and testimony, including expert medical, psychological or educational
testimony.(u) No later than twenty (20) days after the hearing, the hearing officer shall render a
decision in writing which shall be accompanied by written findings of fact and conclusions of law
and which shall be sent by registered mail to the parent or guardian and his representative.(v)
There shall be no change in the child’s educational status without prior notice and the



opportunity to be heard as set forth herein, except that in extraordinary circumstances the
Director of the Bureau of Special Education, upon written request to him by the district or
intermediate unit setting forth the parent, may approve an interim change in educational
assignment prior to the hearing, in which event the hearing will be held as promptly as possible
after the interim change. The Director shall act upon any such request promptly and in any event
within three (3) days of its receipt.(w) Any time limitation herein shall be construed and applied
so as to do substantial justice and may be varied upon request and good cause shown.4. The
Department of Education shall revise its regulations to be in accord with the procedures agreed
upon herein, shall disseminate the revised regulations to the school districts and intermediate
units and shall thereafter file with the court and plaintiffs a statement of how and to whom said
regulations and any covering statements were delivered.5. Notice and the opportunity of a (sic)
the reasons therefor and upon notice to due process hearing, as set out in paragraph 3 above,
shall be afforded on and after [9/10]the effective date of the stipulation to every child who is
mentally retarded or who is thought by any school official, the intermediate unit, or by his parents
to be mentally retarded, before subjecting such child to a change in educational status as
defined herein.APPENDIX B. …4. Expert testimony in this action indicates that all mentally
retarded persons are capable of benefiting from a program of education and training; that the
greatest number of retarded persons, given such education and training, are capable of
achieving self-sufficiency, and the remaining few, with such education and training, are capable
of achieving some degree of self-care; that the earlier such education and training begins, the
more thoroughly and the more efficiently a mentally retarded person will benefit from it; and,
whether begun early or not, that a mentally retarded person can benefit at any point in his life
and development from a program of education and training.5. The Commonwealth of
Pennsylvania has undertaken to provide a free public education to all of its children between the
ages of six and twenty-one years, and further, has undertaken to provide education and training
for all of its mentally retarded children.6. Having undertaken to provide a free public education to
all of its children, including its mentally retarded children, the Commonwealth of Pennsylvania
may not deny any mentally retarded child access to a free public program of education and
training.7. It is the Commonwealth’s obligation to place each mentally retarded child in a free,
public program of education and training appropriate to the child’s capacity, within the context of
the general educational policy that, among the alternative programs of education and training
required by statute to be available, placement in a regular public school class is preferable to
placement in a special public school class and placement in a special public school class is
preferable to placement in any other type of program of education and training.. …MILLS v.
BOARD OF EDUCATION OF THE DISTRICT OF COLUMBIAThe court ruled that the District of
Columbia cannot continue to exclude students who have been labeled as behavioral problems,
mentally retarded, emotionally disturbed or hyperactive.Waddy, District JudgeThis is a civil
action brought on behalf of seven children of school age by their next friends in which they seek
a declaration of rights and to enjoin the defendants [10/11]from excluding them from the District



of Columbia Public Schools and/or denying them publicly supported education and to compel
the defendants to provide them with immediate and adequate education and educational
facilities in the public schools or alternative placement at public expense. They also seek
additional and ancillary relief to effectuate the primary relief. They allege that although they can
profit from an education either in regular classrooms with supportive services or in special
classes adopted to their needs, they have been labelled as behavioral problems, mentally
retarded, emotionally disturbed or hyperactive, and denied admission to the public schools or
excluded therefrom after admission, with no provision for alternative educational placement or
periodic review. The action was certified as a class action. …The defendants are the Board of
Education of the District of Columbia and its members, the Superintendent of Schools for the
District of Columbia and subordinate school officials, the Commissioner of the District of
Columbia and certain subordinate officials and the District of Columbia.The genesis of this case
is found (1) in the failure of the District of Columbia to provide publicly supported education and
training to plaintiffs and other “exceptional” children, members of their class, and (2) the
excluding, suspending, expelling, reassigning and transferring of “exceptional” children from
regular public school classes without affording them due process of law.The problem of
providing special education for “exceptional” children (mentally retarded, emotionally disturbed,
physically handicapped, hyperactive and other children with behavioral problems) is one of
major proportions in the District of Columbia. The precise number of such children cannot be
stated because the District has continuously failed to comply with which requires a census of all
children aged 3 to 18 in the District to be taken. Plaintiffs estimate that there are “… 22,000
retarded, emotionally disturbed, blind, deaf, and speech or learning disabled children, and
perhaps as many as 18,000 of these children are not being furnished with programs of
specialized education.” According to data prepared by the Board of Education, Division of
Planning, Research and Evaluation, the District of Columbia provides publicly supported special
education programs of various descriptions to at least 3880 school age children. However, in a
1971 report to the Department of Health, Education and Welfare, the District of Columbia Public
Schools admitted that an estimated 12,340 handicapped children were not to be served in the
1971-72 school year.Each of the minor plaintiffs in this case qualifies as an “exceptional”
child.Plaintiffs allege in their complaint and defendants admit as follows:“PETER MILLS is
twelve years old, black, and a committed dependent ward of the District of Columbia resident at
Junior Village. He was excluded from the Brent Elementary School on March 23, 1971, at which
time he was in the fourth grade. Peter allegedly was a ‘behavior problem’ and was
recommended and approved for exclusion by the principal. Defendants have not provided him
with a full hearing or with a timely and adequate review of his status. Furthermore, Defendants
have failed to [11/12]provide for his reenrollment in the District of Columbia Public Schools or
enrollment in private school. On information and belief, numerous other dependent children of
school attendance age at Junior Village are denied a publicly-supported education. Peter
remains excluded from any publicly-supported education.“DUANE BLACKSHEARE is thirteen



years old, black, resident at Saint Elizabeth’s Hospital, Washington, D.C., and a dependent
committed child. He was excluded from the Giddings Elementary School in October, 1967, at
which time he was in the third grade. Duane allegedly was a ‘behavior problem.’ Defendants
have not provided him with a full hearing or with a timely and adequate review of his status.
Despite repeated efforts by his mother, Duane remained largely excluded from all publicly-
supported education until February, 1971. Education experts at the Child Study Center
examined Duane and found him to be capable of returning to regular class if supportive services
were provided. Following several articles in the Washington Post and Washington Star, Duane
was placed in a regular seventh grade classroom on a two-hour a day basis without any catch-
up assistance and without an evaluation or diagnostic interview of any kind. Duane has
remained on a waiting list for a tuition grant and is now excluded from all publicly-supported
education.“GEORGE LIDDELL, JR., is eight years old, black, resident with his mother, Daisy
Liddell, at 601 Morton Street, N.W., Washington, D.C., and an AFDC recipient. George has
never attended public school because of the denial of his application to the Maury Elementary
School on the ground that he required a special class. George allegedly was retarded.
Defendants have not provided him with a full hearing or with a timely and adequate review of his
status. George remains excluded from all publicly-supported education, despite a medical
opinion that he is capable of profiting from schooling, and despite his mother’s efforts to secure
a tuition grant from Defendants.“STEVEN GASTON is eight years old, black, resident with his
mother, Ina Gaston, at 714 9th Street, N.E., Washington, D. C. and unable to afford private
instruction. He has been excluded from the Taylor Elementary School since September, 1969, at
which time he was in the first grade. Steven allegedly was slightly brain-damaged and
hyperactive, and was excluded because he wandered around the classroom. Defendants have
not provided him with a full hearing or with a timely and adequate review of his status. Steven
was accepted in the Contemporary School, a private school, provided that tuition was paid in full
in advance. Despite the efforts of his parents, Steven has remained on a waiting list for the
requisite tuition grant from Defendant school system and excluded from all publicly-supported
education.“MICHAEL WILLIAMS is sixteen years old, black, resident at Saint Elizabeth’s
Hospital, Washington, D.C., and unable to afford private instruction. Michael is epileptic and
allegedly slightly retarded. He has been excluded from the Sharpe Health School since October,
1969, at which [12/13]time he was temporarily hospitalized. Thereafter Michael was excluded
from school because of health problems and school absences. Defendants have not provided
him with a full hearing or with a timely and adequate review of his status. Despite his mother’s
efforts, and his attending physician’s medical opinion that he could attend school, Michael has
remained on a waiting list for a tuition grant and excluded from all publicly-supported
education.“JANICE KING is thirteen years old, black, resident with her father, Andrew King, at
233 Anacostia Avenue, N.E., Washington, D.C., and unable to afford private instruction. She has
been denied access to public schools since reaching compulsory school attendance age, as a
result of the rejection of her application, based on the lack of an appropriate educational



program. Janice is brain-damaged and retarded, with right hemiplegia, resulting from a
childhood illness. Defendants have not provided her with a full hearing or with a timely and
adequate review of her status. Despite repeated efforts by her parents, Janice has been
excluded from all publicly-supported education.“JEROME JAMES is twelve years old, black,
resident with his mother, Mary James, at 2512 Ontario Avenue, N.W., Washington, D.C., and an
AFDC recipient. Jerome is a retarded child and has been totally excluded from public school.
Defendants have not given him a full hearing or a timely and adequate review of his status.
Despite his mother’s efforts to secure either public school placement or a tuition grant, Jerome
has remained on a waiting list for a tuition grant and excluded from all publicly supported
education.”Although all of the named minor plaintiffs are identified as Negroes the class they
represent is not limited by their race. They sue on behalf of and represent all other District of
Columbia residents of school age who are eligible for a free public education and who have
been, or may be, excluded from such education or otherwise deprived by defendants of access
to publicly supported education.Minor plaintiffs are poor and without financial means to obtain
private instruction. There has been no determination that they may not benefit from specialized
instruction adapted to their needs. Prior to the beginning of the 1971-72 school year minor
plaintiffs, through their representatives, sought to obtain publicly supported education and
certain of them were assured by the school authorities that they would be placed in programs of
publicly supported education and certain others would be recommended for special tuition
grants at private schools. However, none of the plaintiff children were placed for the 1971 Fall
term and they continued to be entirely excluded from all publicly supported education. After thus
trying unsuccessfully to obtain relief from the Board of Education the plaintiffs filed this action on
September 24, 1971.Congress has decreed a system of publicly supported education for the
children of the District of Columbia. The Board of Education has the responsibility of
administering that system in accordance with law and of providing such publicly supported
education to all of the children of the District, including these “exceptional” children.
[13/14]Defendants have admitted in these proceedings that they are under an affirmative duty to
provide plaintiffs and their class with publicly supported education suited to each child’s needs,
including special education and tuition grants, and also, a constitutionally adequate prior hearing
and periodic review. They have also admitted that they failed to supply plaintiffs with such
publicly supported education and have failed to afford them adequate prior hearing and periodic
review.Plaintiffs’ entitlement to relief in this case is clear. The applicable statutes and regulations
and the Constitution of the United States require it.requires that:Every parent, guardian, or other
person residing [permanently or temporarily] in the District of Columbia who has custody or
control of a child between the ages of seven and sixteen years shall cause said child to be
regularly instructed in a public school or in a private or parochial school or instructed privately
during the period of each year in which the public schools of the District of Columbia are in
session. …Under Section 31-203, a child may be “excused” from attendance only when …
“upon examination the child is found to be unable mentally or physically to profit from attendance



at school: Provided, however, That if such examination shows that such child may benefit from
specialized instruction adapted to his needs, he shall attend upon such instruction.”Failure of a
parent to comply with Section 31-201 constitutes a criminal offense. The Court need not belabor
the fact that requiring parents to see that their children attend school under pain of criminal
penalties presupposes that an educational opportunity will be made available to the children.
The Board of Education is required to make such opportunity available. … It has adopted rules
and regulations consonant with the statutory direction. …Thus the Board of Education has an
obligation to provide whatever specialized instruction that will benefit the child. By failing to
provide plaintiffs and their class the publicly supported specialized education to which they are
entitled, the Board of Education violates the above statutes and its own regulations.The
Supreme Court in Brown v. Board of Education, stated:Today, education is perhaps the most
important function of state and local governments. Compulsory school attendance laws and the
great expenditures for education both demonstrate our recognition of the importance of
education to our democratic society. It is required in the performance of our most basic public
responsibilities, even service in the armed forces. It is the very foundation of good citizenship.
Today it is a principal instrument in awakening the child to cultural values, in preparing him for
later professional training, and in helping him to adjust normally to his environment. In these
days, it is doubtful that any child may reasonably be expected to succeed in life if he is denied
the opportunity of an education. Such an opportunity, where the state has undertaken to provide
it, is a right which must be made available to all on equal terms. (emphasis supplied)Bolling v.
Sharpe, decided the same day as Brown, applied the Brown rationale [14/15]to the District of
Columbia public schools by finding that: “Segregation in public education is not reasonably
related to any proper governmental objective, and thus it imposes on Negro children of the
District of Columbia a burden than constitutes an arbitrary deprivation of their liberty in violation
of the .”In Hobson v. Hansen, Circuit Judge J. Skelly Wright considered the pronouncements of
the Supreme Court in the intervening years and … concluded “[F]rom these considerations the
court draws the conclusion that the doctrine of equal educational opportunity — the in its
application to public school education — is in its full sweep a component of due process binding
on the District under the .”Not only are plaintiffs and their class denied the publicly supported
education to which they are entitled many are suspended or expelled from regular schooling or
specialized instruction or reassigned without any prior hearing and are given no periodic review
thereafter. Due process of law requires a hearing prior to exclusion, termination or classification
into a special program. …The Answer of the defendants to the Complaint contains the
following:These defendants say that it is impossible to afford plaintiffs the relief they request
unless:(a) The Congress of the United States appropriates millions of dollars to improve special
education services in the District of Columbia; or(b) These defendants divert millions of dollars
from funds already specifically appropriated for other educational services in order to improve
special educational services. These defendants suggest that to do so would violate an Act of
Congress and would be inequitable to children outside the alleged plaintiff class.This Court is



not persuaded by that contention.The defendants are required by the Constitution of the United
States, the District of Columbia Code, and their own regulations to provide a publicly-supported
education for these “exceptional” children. Their failure to fulfill this clear duty to include and
retain these children in the public school system, or otherwise provide them with publicly-
supported education, and their failure to afford them due process hearings and periodical
review, cannot be excused by the claim that there are insufficient funds. In Goldberg v. Kelly, the
Supreme Court, in a case that involved the right of a welfare recipient to a hearing before
termination of his benefits, held that Constitutional rights must be afforded citizens despite the
greater expense involved. … Similarly the District of Columbia’s interest in educating the
excluded children clearly must outweigh its interest in preserving its financial resources. If
sufficient funds are not available to finance all of the services and programs that are needed and
desirable in the system then the available funds must be expended equitably in such a manner
that no child is entirely excluded from a publicly supported education consistent with his needs
and ability to benefit therefrom. The inadequacies of the District of Columbia Public School
System whether occasioned by insufficient funding or administrative inefficiency, certainly
[15/16]cannot be permitted to bear more heavily on the “exceptional” or handicapped child than
on the normal child.NOTES AND QUESTIONSP.A.R.C. and Mills provided the court-made law
which became the basis for the rights which are now afforded by federal and state statutes to
students in need of special services, including children with mental retardation. The rights
provided by such statutes may be greater than the minimum likely to be secured under a
constitutional claim. For example, where rights of persons with mental retardation are raised in a
constitutional context, they will be reviewed under a rational basis standard, the courts having
found that mental retardation is not a suspect or quasi-suspect class. In , the Supreme Court
considered a challenge to a Texas zoning ordinance which prohibited group homes for mentally
retarded persons in a multiple dwelling zone where other groups would be allowed. Finding
mentally retarded persons not to be a suspect or quasi-suspect class, the Court held the
ordinance unconstitutional on the ground that no rational basis was established to support it.
See also (finding, in part, that the generally does not require that states provide special
accommodation for persons with disabilities as a matter of equal protection analysis so long as
there is a rational basis for the state action). In practical terms, what difference does it make for
students with disabilities in public schools whether they are categorized as a quasi-suspect or
suspect class?C. OVERVIEW OF FEDERAL LEGISLATION1. The Purpose of the Individuals
with Disabilities Education Act (IDEA)In enacting IDEA, Congress spelled out the situation in
which children with disabilities found themselves and the congressional purpose for the federal
legislation. IDEA provides:The purposes of this title are —(1)(A) to ensure that all children with
disabilities have available to them a free appropriate public education that emphasizes special
education and related services designed to meet their unique needs and prepare them for
further education, employment and independent living;(B) to ensure that the rights of children
with disabilities and parents of such children are protected; and(C) to assist States, localities,



educational service agencies, and Federal agencies to provide for the education of all children
with disabilities;(2) to assist States in the implementation of a statewide, comprehensive,
coordinated, multidisciplinary, interagency system of early intervention [16/17]services for
infants and toddlers with disabilities and their families;(3) to ensure that educators and parents
have the necessary tools to improve educational results for children with disabilities by
supporting system improvement activities; coordinated research and personnel preparation;
coordinated technical assistance, dissemination, and support; and technology development and
media services; and(4) to assess, and ensure the effectiveness of, efforts to educate children
with disabilities..2. Definition of a “Child with a Disability”(A) In general. The term “child with a
disability” means a child —(i) with intellectual disabilities, hearing impairments (including
deafness), speech or language impairments, visual impairments (including blindness), serious
emotional disturbance (referred to in this title as “emotional disturbance”), orthopedic
impairments, autism, traumatic brain injury, other health impairments, or specific learning
disabilities; and(ii) who, by reason thereof, needs special education and related services.(B)
Child aged 3 through 9. The term “child with a disability” for a child aged 3 through 9 (or any
subset of that age range, including ages 3 through 5), may, at the discretion of the State and the
local educational agency, include a child —(i) experiencing developmental delays, as defined by
the State and as measured by appropriate diagnostic instruments and procedures, in one or
more of the following areas: physical development, cognitive development, communication
development, social or emotional development, or adaptive development; and(ii) who, by reason
thereof, needs special education and related services..3. Definition of “Free Appropriate Public
Education”The term “free appropriate public education” means special education and related
services that —(A) have been provided at public expense, under public supervision and
direction, and without charge;(B) meet the standards of the State educational agency;(C)
include an appropriate preschool, elementary, or secondary school education in the State
involved; and[17/18](D) are provided in conformity with the individualized education program
required under section 614(d) []..4. Definition of “Special Education”The term “special education”
means specially designed instruction, at no cost to parents, to meet the unique needs of a child
with a disability, including —(A) instruction conducted in the classroom, in the home, in hospitals
and institutions, and in other settings; and(B) instruction in physical education..5. Section
504Section 504 is entitled “Nondiscrimination under Federal Grants and Programs” and
provides:(a) Promulgation of rules and regulationsNo otherwise qualified individual with a
disability in the United States, as defined in section 705(20) of this title, shall, solely by reason of
her or his disability, be excluded from the participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity receiving Federal financial assistance
or under any program or activity conducted by any Executive agency or by the United States
Postal Service. The head of each such agency shall promulgate such regulations as may be
necessary to carry out the amendments to this section made by the Rehabilitation,
Comprehensive Services, and Developmental Disabilities Act of 1978. Copies of any proposed



regulation shall be submitted to appropriate authorizing committees of the Congress, and such
regulation may take effect no earlier than the thirtieth day after the date on which such regulation
is so submitted to such committees.(b) “Program or activity” definedFor the purposes of this
section, the term “program or activity” means all of the operations of —(1)(A) a department,
agency, special purpose district, or other instrumentality of a State or of a local government;
or(B) the entity of such State or local government that distributes such assistance and each
such department or agency (and each other State or local government entity) to which the
assistance is extended, in the case of assistance to a State or local government;(2)(A) a college,
university, or other postsecondary institution, or a public system of higher education; or[18/19]
(B) a local educational agency (as defined in section 7801 of Title 20) system of vocational
education, or other school system;(3)(A) an entire corporation, partnership, or other private
organization, or an entire sole proprietorship —(i) if assistance is extended to such corporation,
partnership, private organization, or sole proprietorship as a whole; or(ii) which is principally
engaged in the business of providing education, health care, housing, social services, or parks
and recreation; or(B) the entire plant or other comparable, geographically separate facility to
which Federal financial assistance is extended, in the case of any other corporation, partnership,
private organization, or sole proprietorship; or(4) any other entity which is established by two or
more of the entities described in paragraph (1), (2), or (3);any part of which is extended Federal
financial assistance.. ….6. Disability Under the Americans with Disabilities Act (ADA)The term
“disability” means, with respect to an individual —(A) a physical or mental impairment that
substantially limits one or more of the major life activities of such individual;(B) a record of such
an impairment; or(C) being regarded as having such an impairment..7. Public Entity Under the
Americans with Disabilities Act (ADA)(1) The term “public entity” means —(A) any State or local
government;(B) any department, agency, special purpose district, or other instrumentality of a
State or States or local government; and. ….[19/20]8. Qualified Individual with a Disability Under
the Americans with Disabilities Act (ADA)The term “qualified individual with a disability” means
an individual with a disability who, with or without reasonable modifications to rules, policies, or
practices, the removal of architectural, communication, or transportation barriers, or the
provision of auxiliary aids and services, meets the essential eligibility requirements for the
receipt of services or the participation in programs or activities provided by a public
entity..NOTES AND QUESTIONS1. Section 504 is codified at , with implementing regulations
primarily at 34 C.F.R. Part 104 and 34 C.F.R. Part 104 Appendix A. Section 504, as noted above,
predated the Education for All Handicapped Children Act. For the history of the adoption of
section 504, see Richard K. Scotch, From Good Will to Civil Rights: Transforming Federal
Disability Policy (2d ed. 2001). Additional history is found in , and in the lower court opinion in ,
aff’d in part & rev’d in part, , judgment rev’d, .2. Title II of the ADA, which deals with public
services from state and local governments, provides, much like section 504, that “no qualified
individual with a disability shall, by reason of such disability, be excluded from participation in or
be denied the benefits of services, programs, or activities of a public entity, or be subjected to



discrimination by any such entity.” This provision is codified at , with implementing regulations
primarily at 28 C.F.R. Part 35. In 2010, the Department of Justice revised the regulations
governing ADA titles II and III. The changes affect construction standards, required
accommodations, and matters such as service animals, and became effective March 15, 2011.
See 75 Fed. Reg. 56,164 (Sept. 15, 2010) (title II regulations at 28 C.F.R. Part 35); 75 Fed. Reg.
56,236 (title III regulations at 28 C.F.R. Part 36). For a comprehensive discussion of service
animals for children with autism in the public schools, see Tara A. Waterlander, Canines in the
Classroom: When Schools Must Allow a Service Dog to Accompany a Child with Autism into the
Classroom Under Federal and State Laws, ; see also Sarah Allison L. Wieselthier, Note,
Grooming Dogs for the Educational Setting: The “IDEIA” Behind Service Dogs in the Public
Schools, . For a case relying on state law to compel a school district to permit the presence of a
service dog in school and at school functions, see K.D. v. Villa Grove Cmty. Unit Sch. .3. Title III
of the ADA, which deals with public accommodations like stores and private, non-religious
schools, provides that it shall be discriminatory to “exclude or otherwise deny equal goods,
services, facilities, privileges, advantages, accommodations, or other opportunities to an
individual or entity because of the known disability of an individual with whom the individual or
entity is known to have a [20/21]relationship or association” and specifically prohibits eligibility
criteria that screen out individuals with disability, “failure to make reasonable modifications in
policies, practices, or procedures, when such modifications are necessary to afford …
accommodations to individuals with disabilities unless the entity can demonstrate that taking
such steps would fundamentally alter the nature of the … good, service, facility, privilege,
advantage, or accommodation being offered or would result in an undue burden.” This part of the
ADA is codified at , with implementing regulations primarily at 28 C.F.R. Part 36. For a discussion
of the history of ADA’s adoption, see Bernard D. Reams Jr., Peter J. McGovern & John Schultz,
Disability Law in the United States: A Legislative History of the Americans with Disabilities Act of
1990 (1992). Another helpful source is Joseph P. Shapiro, No Pity: People with Disabilities
Forging a New Civil Rights Movement (1993). Can you explain how IDEA, section 504, and the
ADA provisions fit together? Why would it matter to a school which provision applied to any
given student?4. The 2004 Reauthorization of IDEA added new findings and definitions to
specifically address such issues as education of the homeless, education of students with
limited English proficiency, and alignment with the Elementary and Secondary Education Act
(ESEA/NCLB). These provisions include a definition of highly qualified teachers and core
subjects.5. The 2004 Reauthorization of IDEA changed the purpose section to reflect that
special education students are also to be preparing for “further education.” . Special education
students graduate from high school at low rates, just over 32%. Is the change in the law likely to
help improve these numbers? See Gary Orfield, Daniel Losen, Johanna Wald & Christopher B.
Swanson, Losing Our Future: How Minority Youth are Being Left Behind by the Graduation Rate
Crisis, The Civil Rights Project at Harvard University (Cambridge 2004).D. DEFINING
CASESNot surprisingly, the statutory provisions concerning the education of special needs



students have been much litigated, and many of these cases are discussed throughout the
remainder of the text. Here, a few cases are highlighted because they form some very basic
parameters of the law of special education around who shall be included and how much
education they should receive.1. Appropriate EducationIDEA revolves around the concept of an
appropriate education for students with disabilities. The Supreme Court has provided the key
elements for understanding “appropriate” in this context.BOARD OF EDUCATION v.
ROWLEYThe school district did not have to provide an interpreter for a deaf student because
states are not required to maximize the potential of each handicapped child.[21/22]Justice
Rehnquist delivered the opinion of the Court.This case presents a question of statutory
interpretation. Petitioners contend that the Court of Appeals and the District Court misconstrued
the requirements imposed by Congress upon States which receive federal funds under the
Education of the Handicapped Act. We agree and reverse the judgment of the Court of
Appeals.The Education of the Handicapped Act (Act), provides federal money to assist state
and local agencies in educating handicapped children, and conditions such funding upon a
State’s compliance with extensive goals and procedures. The Act represents an ambitious
federal effort to promote the education of handicapped children, and was passed in response to
Congress’ perception that a majority of handicapped children in the United States “were either
totally excluded from schools or [were] sitting idly in regular classrooms awaiting the time when
they were old enough to ‘drop out.’ ” The Act’s evolution and major provisions shed light on the
question of statutory interpretation which is at the heart of this case.Congress first addressed
the problem of educating the handicapped in 1966 when it amended the Elementary and
Secondary Education Act of 1965 to establish a grant program “for the purpose of assisting the
States in the initiation, expansion, and improvement of programs and projects … for the
education of handicapped children.” That program was repealed in 1970 by the Education of the
Handicapped Act, Part B of which established a grant program similar in purpose to the
repealed legislation. Neither the 1966 nor the 1970 legislation contained specific guidelines for
state use of the grant money; both were aimed primarily at stimulating the States to develop
educational resources and to train personnel for educating the handicapped. Dissatisfied with
the progress being made under these earlier enactments, and spurred by two District Court
decisions holding that handicapped children should be given access to a public education …
Congress in 1974 greatly increased federal funding for education of the handicapped and for the
first time required recipient States to adopt “a goal of providing full educational opportunities to
all handicapped children.” The 1974 statute was recognized as an interim measure only,
adopted “in order to give the Congress an additional year in which to study what if any additional
Federal assistance [was] required to enable the States to meet the needs of handicapped
children.” The ensuing year of study produced the Education for All Handicapped Children Act of
1975.In order to qualify for federal financial assistance under the Act, a State must demonstrate
that it “has in effect a policy that assures all handicapped children the right to a free appropriate
public education.” . That policy must be reflected in a state plan submitted to and approved by



the Secretary of Education, § 1413, which describes in detail the goals, programs, and
timetables under which the State intends to educate handicapped children within its borders. §§
1412, 1413. States receiving money under the Act must provide education to the handicapped
by priority, first “to handicapped children who are not receiving an education” and second “to
handicapped children … with the most severe handicaps who are receiving an inadequate
education,” § 1412(3), and “to the maximum extent appropriate” must educate handicapped
children “with children who are not handicapped.” § 1412(5). The Act broadly defines
“handicapped [22/23]children” to include “mentally retarded, hard of hearing, deaf, speech
impaired, visually handicapped, seriously emotionally disturbed, orthopedically impaired, [and]
other health impaired children, [and] children with specific learning disabilities.” § 1401(1).The
“free appropriate public education” required by the Act is tailored to the unique needs of the
handicapped child by means of an “individualized educational program” (IEP). § 1401(18). The
IEP, which is prepared at a meeting between a qualified representative of the local educational
agency, the child’s teacher, the child’s parents or guardian, and, where appropriate, the child,
consists of a written document containing“(A) a statement of the present levels of educational
performance of such child, (B) a statement of annual goals, including short-term instructional
objectives, (C) a statement of the specific educational services to be provided to such child, and
the extent to which such child will be able to participate in regular educational programs, (D) the
projected date for initiation and anticipated duration of such services, and (E) appropriate
objective criteria and evaluation procedures and schedules for determining, on at least an
annual basis, whether instructional objectives are being achieved.” § 1401(19).Local or regional
educational agencies must review, and where appropriate revise, each child’s IEP at least
annually. § 1414(a)(5).In addition to the state plan and the IEP already described, the Act
imposes extensive procedural requirements upon States receiving federal funds under its
provisions. Parents or guardians of handicapped children must be notified of any proposed
change in “the identification, evaluation, or educational placement of the child or the provision of
a free appropriate public education to such child,” and must be permitted to bring a complaint
about “any matter relating to” such evaluation and education. §§ 1415(b)(1)(D) and (E).
Complaints brought by parents or guardians must be resolved at “an impartial due process
hearing,” and appeal to the state educational agency must be provided if the initial hearing is
held at the local or regional level. §§ 1415(b)(2) and (c). Thereafter, “[a]ny party aggrieved by the
findings and decision” of the state administrative hearing has “the right to bring a civil action with
respect to the complaint … in any State court of competent jurisdiction or in a district court of the
United States without regard to the amount in controversy.” § 1415(e)(2).Thus, although the Act
leaves to the States the primary responsibility for developing and executing educational
programs for handicapped children, it imposes significant requirements to be followed in the
discharge of that responsibility. Compliance is assured by provisions permitting the withholding
of federal funds upon determination that a participating state or local agency has failed to satisfy
the requirements of the Act, §§ 1414(b)(2)(A), 1416, and by the provision for judicial review. At



present, all States except New Mexico receive federal funds under the portions of the Act at
issue today.This case arose in connection with the education of Amy Rowley, a deaf student at
the Furnace Woods School in the Hendrick Hudson Central School District, [23/24]Peekskill,
N.Y. Amy has minimal residual hearing and is an excellent lipreader. During the year before she
began attending Furnace Woods, a meeting between her parents and school administrators
resulted in a decision to place her in a regular kindergarten class in order to determine what
supplemental services would be necessary to her education. Several members of the school
administration prepared for Amy’s arrival by attending a course in sign-language interpretation,
and a teletype machine was installed in the principal’s office to facilitate communication with her
parents who are also deaf. At the end of the trial period it was determined that Amy should
remain in the kindergarten class, but that she should be provided with an FM hearing aid which
would amplify words spoken into a wireless receiver by the teacher or fellow students during
certain classroom activities. Amy successfully completed her kindergarten year.As required by
the Act, an IEP was prepared for Amy during the fall of her first-grade year. The IEP provided that
Amy should be educated in a regular classroom at Furnace Woods, should continue to use the
FM hearing aid, and should receive instruction from a tutor for the deaf for one hour each day
and from a speech therapist for three hours each week. The Rowleys agreed with parts of the
IEP, but insisted that Amy also be provided a qualified sign-language interpreter in all her
academic classes in lieu of the assistance proposed in other parts of the IEP. Such an interpreter
had been placed in Amy’s kindergarten class for a 2-week experimental period, but the
interpreter had reported that Amy did not need his services at that time. The school
administrators likewise concluded that Amy did not need such an interpreter in her first-grade
classroom. They reached this conclusion after consulting the school district’s Committee on the
Handicapped, which had received expert evidence from Amy’s parents on the importance of a
sign-language interpreter, received testimony from Amy’s teacher and other persons familiar
with her academic and social progress, and visited a class for the deaf.When their request for an
interpreter was denied, the Rowleys demanded and received a hearing before an independent
examiner. After receiving evidence from both sides, the examiner agreed with the administrators’
determination that an interpreter was not necessary because “Amy was achieving educationally,
academically, and socially” without such assistance. The examiner’s decision was affirmed on
appeal by the New York Commissioner of Education on the basis of substantial evidence in the
record. Pursuant to the Act’s provision for judicial review, the Rowleys then brought an action in
the United States District Court for the Southern District of New York, claiming that the
administrators’ denial of the sign-language interpreter constituted a denial of the “free
appropriate public education” guaranteed by the Act.The District Court found that Amy “is a
remarkably well-adjusted child” who interacts and communicates well with her classmates and
has “developed an extraordinary rapport” with her teachers. It also found that “she performs
better than the average child in her class and is advancing easily from grade to grade,” but “that
she understands considerably less of what goes on in class than she could if she were not deaf”



and thus “isn’t learning as much, or performing as well academically, as she would without her
handicap”. … This disparity between Amy’s achievement and her potential led the court to
decide that she was not receiving a “free appropriate public education,” which the court defined
as “an [24/25]opportunity to achieve [her] full potential commensurate with the opportunity
provided to other children.”A divided panel of the United States Court of Appeals for the Second
Circuit affirmed.We granted certiorari to review the lower courts’ interpretation of the Act. Such
review requires us to consider two questions: What is meant by the Act’s requirement of a “free
appropriate public education”? And what is the role of state and federal courts in exercising the
review granted by ? We consider these questions separately.This is the first case in which this
Court has been called upon to interpret any provision of the Act.. …It is beyond dispute that,
contrary to the conclusions of the courts below, the Act does expressly define “free appropriate
public education”:“The term ‘free appropriate public education’ means special education and
related services which (A) have been provided at public expense, under public supervision and
direction, and without charge, (B) meet the standards of the State educational agency, (C)
include an appropriate preschool, elementary, or secondary school education in the State
involved, and (D) are provided in conformity with the individualized education program required
under section 1414(a)(5) of this title.”§ 1401(18). …“Special education,” as referred to in this
definition, means “specially designed instruction, at no cost to parents or guardians, to meet the
unique needs of a handicapped child, including classroom instruction, instruction in physical
education, home instruction, and instruction in hospitals and institutions.” § 1401(16).“Related
services” are defined as “transportation, and such developmental, corrective, and other
supportive services … as may be required to assist a handicapped child to benefit from special
education.”§ 1401(17).Like many statutory definitions, this one tends toward the cryptic rather
than the comprehensive, but that is scarcely a reason for abandoning the quest for legislative
intent. We think more must be made of it than either respondents or the United States seems
willing to admit.According to the definitions contained in the Act, a “free appropriate public
education” consists of educational instruction specially designed to meet the unique needs of
the handicapped child, supported by such services as are necessary to permit the child “to
benefit” from the instruction. Almost as a checklist for adequacy under the Act, the definition also
requires that such instruction and services be provided at public expense and under public
supervision, meet the State’s educational standards, approximate the grade levels used in the
State’s regular education, [25/26]and comport with the child’s IEP. Thus, if personalized
instruction is being provided with sufficient supportive services to permit the child to benefit from
the instruction, and the other items on the definitional checklist are satisfied, the child is
receiving a “free appropriate public education” as defined by the Act.Other portions of the
statute also shed light upon congressional intent. Congress found that of the roughly eight
million handicapped children in the United States at the time of enactment, one million were
“excluded entirely from the public school system” and more than half were receiving an
inappropriate education. In addition, … the Act requires States to extend educational services



first to those children who are receiving no education and second to those children who are
receiving an “inadequate education.” When these express statutory findings and priorities are
read together with the Act’s extensive procedural requirements and its definition of “free
appropriate public education,” the face of the statute evinces a congressional intent to bring
previously excluded handicapped children into the public education systems of the States and to
require the States to adopt procedures which would result in individualized consideration of and
instruction for each child.Noticeably absent from the language of the statute is any substantive
standard prescribing the level of education to be accorded handicapped children. Certainly the
language of the statute contains no requirement like the one imposed by the lower courts — that
States maximize the potential of handicapped children “commensurate with the opportunity
provided to other children.” That standard was expounded by the District Court without reference
to the statutory definitions or even to the legislative history of the Act. Although we find the
statutory definition of “free appropriate public education” to be helpful in our interpretation of the
Act, there remains the question of whether the legislative history indicates a congressional intent
that such education meet some additional substantive standard. For an answer, we turn to that
history.… Before passage of the Act some States had passed laws to improve the educational
services afforded handicapped children, but many of these children were excluded completely
from any form of public education or were left to fend for themselves in classrooms designed for
education of their nonhandicapped peers. [T]he House Report begins by emphasizing this
exclusion and misplacement, noting that millions of handicapped children “were either totally
excluded from schools or [were] sitting idly in regular classrooms awaiting the time when they
were old enough to ‘drop out.’ ” One of the Act’s two principal sponsors in the Senate urged its
passage in similar terms: “While much progress has been made in the last few years, we can
take no solace in that progress until all handicapped children are, in fact, receiving an education.
The most recent statistics provided by the Bureau of Education for the Handicapped estimate
that … 1.75 million handicapped children do not receive any educational services, and 2.5
million handicapped children are not receiving an appropriate education.”By passing the Act,
Congress sought primarily to make public education available to handicapped children. But in
seeking to provide such access to public education, Congress did not impose upon the States
any greater substantive educational standard than would be necessary to make such access
meaningful. Indeed, Congress expressly “recognize[d] that in many instances the process of
[26/27]providing special education and related services to handicapped children is not
guaranteed to produce any particular outcome.” Thus, the intent of the Act was more to open the
door of public education to handicapped children on appropriate terms than to guarantee any
particular level of education once inside.Mills and P.A.R.C. both held that handicapped children
must be given access to an adequate, publicly supported education. Neither case purports to
require any particular substantive level of education. Rather, like the language of the Act, the
cases set forth extensive procedures to be followed in formulating personalized educational
programs for handicapped children.1 The fact that both PARC and Mills are discussed at length



in the legislative Reports suggests that the principles which they established are the principles
which, to a significant extent, guided the drafters of the Act.That the Act imposes no clear
obligation upon recipient States beyond the requirement that handicapped children receive
some form of specialized education is perhaps best demonstrated by the fact that Congress, in
explaining the need for the Act, equated an “appropriate education” to the receipt of some
specialized educational services. It is evident from the legislative history that the
characterization of handicapped children as “served” referred to children who were receiving
some form of specialized educational services from the States, and that the characterization of
children as “unserved” referred to those who were receiving no specialized educational services.
…Respondents contend that “the goal of the Act is to provide each handicapped child with an
equal educational opportunity.” We think, however, that the requirement that a State provide
specialized educational services to handicapped children generates no additional requirement
that the services so provided be sufficient to maximize each child’s potential “commensurate
with the opportunity provided other children.”The educational opportunities provided by our
public school systems undoubtedly differ from student to student, depending upon a myriad of
factors that might affect a particular student’s ability to assimilate information presented in the
classroom. The requirement that States provide “equal” educational opportunities would thus
seem to present an entirely unworkable standard requiring impossible measurements and
comparisons. Similarly, furnishing handicapped children with only such services as are available
to nonhandicapped children would in all probability fall short of the statutory requirement of “free
appropriate public education”; to require, on the other hand, the furnishing of every special
service necessary to maximize each handicapped child’s potential is, we think, further than
[27/28]Congress intended to go. Thus to speak in terms of “equal” services in one instance gives
less than what is required by the Act and in another instance more. The theme of the Act is “free
appropriate public education,” a phrase which is too complex to be captured by the word “equal”
whether one is speaking of opportunities or services.The legislative conception of the
requirements of equal protection was undoubtedly informed by the two District Court decisions
referred to above. But cases such as Mills and P.A.R.C. held simply that handicapped children
may not be excluded entirely from public education. In Mills, the District Court said:“If sufficient
funds are not available to finance all of the services and programs that are needed and desirable
in the system then the available funds must be expended equitably in such a manner that no
child is entirely excluded from a publicly supported education consistent with his needs and
ability to benefit therefrom.”The P.A.R.C. court used similar language, saying “[i]t is the
commonwealth’s obligation to place each mentally retarded child in a free, public program of
education and training appropriate to the child’s capacity. …” The right of access to free public
education enunciated by these cases is significantly different from any notion of absolute
equality of opportunity regardless of capacity. To the extent that Congress might have looked
further than these cases which are mentioned in the legislative history, at the time of enactment
of the Act this Court had held at least twice that the does not require States to expend equal



financial resources on the education of each child. San Antonio Independent School Dist. v.
Rodriguez. In explaining the need for federal legislation, the House Report noted that “no
congressional legislation has required a precise guarantee for handicapped children, i.e. a basic
floor of opportunity that would bring into compliance all school districts with the constitutional
right of equal protection with respect to handicapped children.” Assuming that the Act was
designed to fill the need identified in the House Report — that is, to provide a “basic floor of
opportunity” consistent with equal protection — neither the Act nor its history persuasively
demonstrates that Congress thought that equal protection required anything more than equal
access. …Implicit in the congressional purpose of providing access to a “free appropriate public
education” is the requirement that the education to which access is provided be sufficient to
confer some educational benefit upon the handicapped child. It would do little good for
Congress to spend millions of dollars in providing access to a public education only to have the
handicapped child receive no benefit from that education. The statutory definition of “free
appropriate public education,” in addition to requiring that States provide each child with
“specially designed instruction,” expressly requires the provision of “such … supportive services
… as may be required to assist a handicapped child to benefit from special education.” §
1401(17). (emphasis added). We therefore conclude that the “basic floor of opportunity”
provided by the Act consists of access to specialized instruction and related services which are
individually designed to provide educational benefit to the handicapped child.The determination
of when handicapped children are receiving sufficient educa[28/29]tional benefits to satisfy the
requirements of the Act presents a more difficult problem. The Act requires participating States
to educate a wide spectrum of handicapped children, from the marginally hearing-impaired to
the profoundly retarded and palsied. It is clear that the benefits obtainable by children at one end
of the spectrum will differ dramatically from those obtainable by children at the other end, with
infinite variations in between. One child may have little difficulty competing successfully in an
academic setting with nonhandicapped children while another child may encounter great
difficulty in acquiring even the most basic of self-maintenance skills. We do not attempt today to
establish any one test for determining the adequacy of educational benefits conferred upon all
children covered by the Act. Because in this case we are presented with a handicapped child
who is receiving substantial specialized instruction and related services, and who is performing
above average in the regular classrooms of a public school system, we confine our analysis to
that situation.The Act requires participating States to educate handicapped children with
nonhandicapped children whenever possible. When that “mainstreaming” preference of the Act
has been met and a child is being educated in the regular classrooms of a public school system,
the system itself monitors the educational progress of the child. Regular examinations are
administered, grades are awarded, and yearly advancement to higher grade levels is permitted
for those children who attain an adequate knowledge of the course material. The grading and
advancement system thus constitutes an important factor in determining educational benefit.
Children who graduate from our public school systems are considered by our society to have



been “educated” at least to the grade level they have completed, and access to an “education”
for handicapped children is precisely what Congress sought to provide in the Act.When the
language of the Act and its legislative history are considered together, the requirements
imposed by Congress become tolerably clear. Insofar as a State is required to provide a
handicapped child with a “free appropriate public education,” we hold that it satisfies this
requirement by providing personalized instruction with sufficient support services to permit the
child to benefit educationally from that instruction. Such instruction and services must be
provided at public expense, must meet the State’s educational standards, must approximate the
grade levels used in the State’s regular education, and must comport with the child’s IEP. In
addition, the IEP, and therefore the personalized instruction, should be formulated in accordance
with the requirements of the Act and, if the child is being educated in the regular classrooms of
the public education system, should be reasonably calculated to enable the child to achieve
passing marks and advance from grade to grade.. …As mentioned in Part I, the Act permits
“[a]ny party aggrieved by the findings and decision” of the state administrative hearings “to bring
a civil action” in “any State court of competent jurisdiction or in a district court of the United
States without regard to the amount in controversy.” § 1415(e)(2). The complaint, and therefore
the civil action, may concern “any matter relating to the identification, evaluation, or educational
placement of the child, or the provision of a free [29/30]appropriate public education to such
child.” § 1415(b)(1)(E). In reviewing the complaint, the Act provides that a court “shall receive the
record of the [state] administrative proceedings, shall hear additional evidence at the request of
a party, and, basing its decision on the preponderance of the evidence, shall grant such relief as
the court determines is appropriate.”. …But although we find that this grant of authority is
broader than claimed by petitioners, we think the fact that it is found in § 1415, which is entitled
“Procedural safeguards,” is not without significance. When the elaborate and highly specific
procedural safeguards embodied in § 1415 are contrasted with the general and somewhat
imprecise substantive admonitions contained in the Act, we think that the importance Congress
attached to these procedural safeguards cannot be gainsaid. It seems to us no exaggeration to
say that Congress placed every bit as much emphasis upon compliance with procedures giving
parents and guardians a large measure of participation at every stage of the administrative
process, see, e.g., §§ 1415(a)–(d), as it did upon the measurement of the resulting IEP against a
substantive standard. We think that the congressional emphasis upon full participation of
concerned parties throughout the development of the IEP, as well as the requirements that state
and local plans be submitted to the Secretary for approval, demonstrates the legislative
conviction that adequate compliance with the procedures prescribed would in most cases
assure much if not all of what Congress wished in the way of substantive content in an IEP.Thus
the provision that a reviewing court base its decision on the “preponderance of the evidence” is
by no means an invitation to the courts to substitute their own notions of sound educational
policy for those of the school authorities which they review. The very importance which
Congress has attached to compliance with certain procedures in the preparation of an IEP



would be frustrated if a court were permitted simply to set state decisions at naught. The fact
that § 1415(e) requires that the reviewing court “receive the records of the [state] administrative
proceedings” carries with it the implied requirement that due weight shall be given to these
proceedings. And we find nothing in the Act to suggest that merely because Congress was
rather sketchy in establishing substantive requirements, as opposed to procedural requirements
for the preparation of an IEP, it intended that reviewing courts should have a free hand to impose
substantive standards of review which cannot be derived from the Act itself. In short, the
statutory authorization to grant “such relief as the court determines is appropriate” cannot be
read without reference to the obligations, largely procedural in nature, which are imposed upon
recipient States by Congress.Therefore, a court’s inquiry in suits brought under § 1415(e)(2) is
twofold. First, has the State complied with the procedures set forth in the Act? And second, is
the individualized educational program developed through the Act’s procedures reasonably
calculated to enable the child to receive educational benefits? If these requirements are met, the
State has complied with the obligations imposed by Congress and the courts can require no
more.In assuring that the requirements of the Act have been met, courts must be careful to avoid
imposing their view of preferable educational methods upon the [30/31]States. The primary
responsibility for formulating the education to be accorded a handicapped child, and for
choosing the educational method most suitable to the child’s needs, was left by the Act to state
and local educational agencies in cooperation with the parents or guardian of the child.We
previously have cautioned that courts lack the “specialized knowledge and experience”
necessary to resolve “persistent and difficult questions of educational policy.” San Antonio. We
think that Congress shared that view when it passed the Act. As already demonstrated,
Congress’ intention was not that the Act displace the primacy of States in the field of education,
but that States receive funds to assist them in extending their educational systems to the
handicapped. Therefore, once a court determines that the requirements of the Act have been
met, questions of methodology are for resolution by the States.Applying these principles to the
facts of this case, we conclude that the Court of Appeals erred in affirming the decision of the
District Court. Neither the District Court nor the Court of Appeals found that petitioners had failed
to comply with the procedures of the Act, and the findings of neither court would support a
conclusion that Amy’s educational program failed to comply with the substantive requirements of
the Act. On the contrary, the District Court found that the “evidence firmly establishes that Amy is
receiving an ‘adequate’ education, since she performs better than the average child in her class
and is advancing easily from grade to grade.” In light of this finding, and of the fact that Amy was
receiving personalized instruction and related services calculated by the Furnace Woods school
administrators to meet her educational needs, the lower courts should not have concluded that
the Act requires the provision of a sign-language interpreter. Accordingly, the decision of the
Court of Appeals is reversed, and the case is remanded for further proceedings consistent with
this opinion.2Justice Blackmun filed an opinion concurring in the judgment. [omitted]Justice
White filed a dissenting opinion, in which Justices Brennan and Marshall joined.



[omitted]NOTES AND QUESTIONS1. As the Supreme Court observes, the statute does not
offer a “substantive standard” for the level of education to be provided to children with
disabilities. Here the Court tells us that “appropriate” does not mean “best.” In terms of the
purposes of the statute requiring the education of all students with disabilities, is this
interpretation the most suitable? In terms of the practicalities? States were free to adopt a higher
standard, and some have. The standard is discussed further infra Chapter 4 (Free, Appropriate
Public Education). Rowley places heavy reliance on procedure. If the correct procedures are
followed, will the right results follow? If [31/32]the procedures are not followed, should the
decision be invalidated on these grounds? Does this approach keep adequate attention focused
on the child?2. The procedural burdens of IDEA have been the subject of much review and
discussion. The President’s Commission on Excellence in Special Education, established by
Executive Order #13227 by President George W. Bush, concluded “Finding 1: IDEA is generally
providing basic legal safeguards and access for children with disabilities. However, the current
system often places process above results, and bureaucratic compliance above student
achievement, excellence and outcomes. The system is driven by complex regulations, excessive
paperwork and ever-increasing administrative demands at all levels — for the child, the parent,
the local education agency and the state education agency. Too often, simply qualifying for
special education becomes an end-point — not a gateway to more effective instruction and
strong intervention.” A New Era: Revitalizing Special Education for Children and their Families
(2002), available at http://www.ed.gov/inits/commissionsboards/whspecialeducation/reports/
index.html. Changes were made in the 2004 Reauthorization of IDEA to respond to some of
these concerns.3. Computerized legal citation services keep track of the number of times a
court opinion is referred to in later opinions. Rowley has been examined or discussed (not
merely cited) more than 1100 times as lower courts attempt to put the Supreme Court’s view of
“appropriate” into practice in diverse factual situations.2. Student Discipline and Maintenance of
PlacementHONIG v. DOEIn a case involving students with serious behavioral problems, the
Supreme Court refused to read into the federal statute a dangerousness exception to the
mandate to educate all children with disabilities.Justice Brennan delivered the opinion of the
Court [in part].As a condition of federal financial assistance, the Education of the Handicapped
Act requires States to ensure a “free appropriate public education” for all disabled children within
their jurisdictions. In aid of this goal, the Act establishes a comprehensive system of procedural
safeguards designed to ensure parental participation in decisions concerning the education of
their disabled children and to provide administrative and judicial review of any decisions with
which those parents disagree. Among these safeguards is the so-called “stay-put” provision,
which directs that a disabled child “shall remain in [his or her] then current educational
placement” pending completion of any review proceedings, unless the parents and state or local
educational agencies otherwise agree. . Today we must decide whether, in the face of this
statutory proscription, state or local school authorities may nevertheless unilaterally exclude
disabled children from the classroom for dangerous or disruptive conduct growing out of their



disabilities. In addition, we are called upon to decide whether a district court may, in the exercise
[32/33]of its equitable powers, order a State to provide educational services directly to a
disabled child when the local agency fails to do so.In the Education of the Handicapped Act
(EHA or the Act) Congress sought “to assure that all handicapped children have available to
them … a free appropriate public education which emphasizes special education and related
services designed to meet their unique needs, [and] to assure that the rights of handicapped
children and their parents or guardians are protected.” When the law was passed in 1975,
Congress had before it ample evidence that such legislative assurances were sorely needed: 21
years after this Court declared education to be “perhaps the most important function of state and
local governments,” congressional studies revealed that better than half of the Nation’s 8 million
disabled children were not receiving appropriate educational services. Indeed, one out of every
eight of these children was excluded from the public school system altogether, many others
were simply “warehoused” in special classes or were neglectfully shepherded through the
system until they were old enough to drop out. Among the most poorly served of disabled
students were emotionally disturbed children: Congressional statistics revealed that for the
school year immediately preceding passage of the Act, the educational needs of 82 percent of
all children with emotional disabilities went unmet.In responding to these problems, Congress
did not content itself with passage of a simple funding statute. Rather, the EHA confers upon
disabled students an enforceable substantive right to public education in participating States,
and conditions federal financial assistance upon a State’s compliance with the substantive and
procedural goals of the Act. Accordingly, States seeking to qualify for federal funds must develop
policies assuring all disabled children the “right to a free appropriate public education,” and must
file with the Secretary of Education formal plans mapping out in detail the programs, procedures,
and timetables under which they will effectuate these policies. Such plans must assure that, “to
the maximum extent appropriate,” States will “mainstream” disabled children, i.e., that they will
educate them with children who are not disabled, and that they will segregate or otherwise
remove such children from the regular classroom setting “only when the nature or severity of the
handicap is such that education in regular classes … cannot be achieved satisfactorily.”The
primary vehicle for implementing these congressional goals is the “individualized educational
program” (IEP), which the EHA mandates for each disabled child.Envisioning the IEP as the
centerpiece of the statute’s education delivery system for disabled children, and aware that
schools had all too often denied such children appropriate educations without in any way
consulting their parents, Congress repeatedly emphasized throughout the Act the importance
and indeed the necessity of parental participation in both the development of the IEP and any
subsequent assessments of its effectiveness. Accordingly, the Act establishes various
procedural safeguards that guarantee parents both an opportunity for meaningful input into all
decisions affecting their child’s education and the right to seek review of any decisions they think
inappropriate. These safeguards include the right to examine all relevant records pertaining to
the identification, evaluation, and educational [33/34]placement of their child; prior written notice



whenever the responsible educational agency proposes (or refuses) to change the child’s
placement or program; an opportunity to present complaints concerning any aspect of the local
agency’s provision of a free appropriate public education; and an opportunity for “an impartial
due process hearing” with respect to any such complaints.At the conclusion of any such hearing,
both the parents and the local educational agency may seek further administrative review and,
where that proves unsatisfactory, may file a civil action in any state or federal court. In addition to
reviewing the administrative record, courts are empowered to take additional evidence at the
request of either party and to “grant such relief as [they] determine is appropriate.” The “stay-put”
provision at issue in this case governs the placement of a child while these often lengthy review
procedures run their course. It directs that:“During the pendency of any proceedings conducted
pursuant to [§ 1415] unless the State or local educational agency and the parents or guardian
otherwise agree, the child shall remain in the then current educational placement of such child.
…” § 1415(a)(3).The present dispute grows out of the efforts of certain officials of the San
Francisco Unified School District (SFUSD) to expel two emotionally disturbed children from
school indefinitely for violent and disruptive conduct related to their disabilities. In November
1980, respondent John Doe assaulted another student at the Louise Lombard School, a
developmental center for disabled children. Doe’s April 1980 IEP identified him as a socially and
physically awkward 17-year-old who experienced considerable difficulty controlling his impulses
and anger. Among the goals set out in his IEP was “[i]mprovement in [his] ability to relate to [his]
peers [and to] cope with frustrating situations without resorting to aggressive acts.” Frustrating
situations, however, were an unfortunately prominent feature of Doe’s school career: physical
abnormalities, speech difficulties, and poor grooming habits had made him the target of teasing
and ridicule as early as the first grade, his 1980 IEP reflected his continuing difficulties with
peers, noting that his social skills had deteriorated and that he could tolerate only minor
frustration before exploding.On November 6, 1980, Doe responded to the taunts of a fellow
student in precisely the explosive manner anticipated by his IEP: he choked the student with
sufficient force to leave abrasions on the child’s neck, and kicked out a school window while
being escorted to the principal’s office afterwards. Doe admitted his misconduct and the school
subsequently suspended him for five days. Thereafter, his principal referred the matter to the
SFUSD Student Placement Committee (SPC or Committee) with the recommendation that Doe
be expelled. On the day the suspension was to end, the SPC notified Doe’s mother that it was
proposing to exclude her child permanently from SFUSD and was therefore extending his
suspension until such time as the expulsion proceedings were completed. The Committee
further advised her that she was entitled to attend the November 25 hearing at which it planned
to discuss the proposed expulsion.After unsuccessfully protesting these actions by letter, Doe
brought this suit against a host of local school officials and the State Superintendent of Public
Instruction. Alleging that the suspension and proposed expulsion violated the EHA, he sought a
temporary restraining order canceling the SPC hearing and requiring [34/35]school officials to
convene an IEP meeting. The District Judge granted the requested injunctive relief and further



ordered defendants to provide home tutoring for Doe on an interim basis; shortly thereafter, she
issued a preliminary injunction directing defendants to return Doe to his then current educational
placement at Louise Lombard School pending completion of the IEP review process. Doe
reentered school on December 15, 51/2 weeks, and 24 schooldays, after his initial
suspension.Respondent Jack Smith was identified as an emotionally disturbed child by the time
he entered the second grade in 1976. School records prepared that year indicated that he was
unable “to control verbal or physical outburst[s]” and exhibited a “[s]evere disturbance in
relationships with peers and adults.” Further evaluations subsequently revealed that he had been
physically and emotionally abused as an infant and young child and that, despite above average
intelligence, he experienced academic and social difficulties as a result of extreme hyperactivity
and low self-esteem. Of particular concern was Smith’s propensity for verbal hostility; one
evaluator noted that the child reacted to stress by “attempt[ing] to cover his feelings of low self
worth through aggressive behavior[,] … primarily verbal provocations.” Based on these
evaluations, SFUSD placed Smith in a learning center for emotionally disturbed children. His
grandparents, however, believed that his needs would be better served in the public school
setting and, in September 1979, the school district acceded to their requests and enrolled him at
A.P. Giannini Middle School. His February 1980 IEP recommended placement in a Learning
Disability Group, stressing the need for close supervision and a highly structured environment.
Like earlier evaluations, the February 1980 IEP noted that Smith was easily distracted,
impulsive, and anxious; it therefore proposed a half-day schedule and suggested that the
placement be undertaken on a trial basis.At the beginning of the next school year, Smith was
assigned to a full-day program; almost immediately thereafter he began misbehaving. School
officials met twice with his grandparents in October 1980 to discuss returning him to a half-day
program; although the grandparents agreed to the reduction, they apparently were never
apprised of their right to challenge the decision through EHA procedures. The school officials
also warned them that if the child continued his disruptive behavior — which included stealing,
extorting money from fellow students, and making sexual comments to female classmates —
they would seek to expel him. On November 14, they made good on this threat, suspending
Smith for five days after he made further lewd comments. His principal referred the matter to the
SPC, which recommended exclusion from SFUSD. As it did in John Doe’s case, the Committee
scheduled a hearing and extended the suspension indefinitely pending a final disposition in the
matter. On November 28, Smith’s counsel protested these actions on grounds essentially
identical to those raised by Doe, and the SPC agreed to cancel the hearing and to return Smith
to a half-day program at A.P. Giannini or to provide home tutoring. Smith’s grandparents chose
the latter option and the school began home instruction on December 10; on January 6, 1981,
an IEP team convened to discuss alternative placements.After learning of Doe’s action, Smith
sought and obtained leave to intervene in the suit. The District Court subsequently entered
summary judgment in favor of respondents on their EHA claims and issued a permanent
injunction. …[35/36]On appeal, the Court of Appeals for the Ninth Circuit affirmed the orders



with slight modifications. Agreeing with the District Court that an indefinite suspension in aid of
expulsion constitutes a prohibited “change in placement” under § 1415(e)(3), the Court of
Appeals held that the stay-put provision admitted of no “dangerousness” exception and that the
statute therefore rendered invalid those provisions of the California Education Code permitting
the indefinite suspension or expulsion of disabled children for misconduct arising out of their
disabilities. The court concluded, however, that fixed suspensions of up to 30 schooldays did not
fall within the reach of § 1415(e)(3), and therefore upheld recent amendments to the state
Education Code authorizing such suspensions. Lastly, the court affirmed that portion of the
injunction requiring the State to provide services directly to a disabled child when the local
educational agency fails to do so.Petitioner Bill Honig, California Superintendent of Public
Instruction, sought review in this Court, claiming that the Court of Appeals’ construction of the
stay-put provision conflicted with that of several other Courts of Appeals which had recognized a
dangerousness exception, and that the direct services ruling placed an intolerable burden on
the State. We granted certiorari to resolve these questions, and now affirm.[The court
determined that the case was not moot as to Smith, for the wrong was capable of repetition.]The
language of § 1415(e)(3) is unequivocal. It states plainly that during the pendency of any
proceedings initiated under the Act, unless the state or local educational agency and the
parents or guardian of a disabled child otherwise agree, “the child shall remain in the then
current educational placement.” Faced with this clear directive, petitioner asks us to read a
“dangerousness” exception into the stay-put provision on the basis of either of two essentially
inconsistent assumptions: first, that Congress thought the residual authority of school officials to
exclude dangerous students from the classroom too obvious for comment; or second, that
Congress inadvertently failed to provide such authority and this Court must therefore remedy the
oversight. Because we cannot accept either premise, we decline petitioner’s invitation to rewrite
the statute.Petitioner’s arguments proceed, he suggests, from a simple, commonsense
proposition: Congress could not have intended the stay-put provision to be read literally, for such
a construction leads to the clearly unintended, and untenable, result that school districts must
return violent or dangerous students to school while the often lengthy EHA proceedings run their
course. We think it clear, however, that Congress very much meant to strip schools of the
unilateral authority they had traditionally employed to exclude disabled students, particularly
emotionally disturbed students, from school. In so doing, Congress did not leave school
administrators powerless to deal with dangerous students; it did, however, deny school officials
their former right to “self-help,” and directed that in the future the removal of disabled students
could be accomplished only with the permission of the parents or, as a last resort, the courts.As
noted above, Congress passed the EHA after finding that school systems across the country
had excluded one out of every eight disabled children from classes. In drafting the law, Congress
was largely guided by the recent decisions in [36/37]Mills v. Board of Education of District of
Columbia and P.A.R.C., both of which involved the exclusion of hard-to-handle disabled
students. Mills in particular demonstrated the extent to which schools used disciplinary



measures to bar children from the classroom. There, school officials had labeled four of the
seven minor plaintiffs “behavioral problems,” and had excluded them from classes without
providing any alternative education to them or any notice to their parents. After finding that this
practice was not limited to the named plaintiffs but affected in one way or another an estimated
class of 12,000 to 18,000 disabled students, the District Court enjoined future exclusions,
suspensions, or expulsions “on grounds of discipline.”Congress attacked such exclusionary
practices in a variety of ways. It required participating States to educate all disabled children,
regardless of the severity of their disabilities, and included within the definition of “handicapped”
those children with serious emotional disturbances. It further provided for meaningful parental
participation in all aspects of a child’s educational placement, and barred schools, through the
stay-put provision, from changing that placement over the parent’s objection until all review
proceedings were completed. Recognizing that those proceedings might prove long and
tedious, the Act’s drafters did not intend § 1415(e)(3) to operate inflexibly, and they therefore
allowed for interim placements where parents and school officials are able to agree on one.
Conspicuously absent from § 1415(e)(3), however, is any emergency exception for dangerous
students. This absence is all the more telling in light of the injunctive decree issued in P.A.R.C.,
which permitted school officials unilaterally to remove students in “ ‘extraordinary
circumstances.’ ” Given the lack of any similar exception in Mills, and the close attention
Congress devoted to these “landmark” decisions, we can only conclude that the omission was
intentional; we are therefore not at liberty to engraft onto the statute an exception Congress
chose not to create.Our conclusion that § 1415(e)(3) means what it says does not leave
educators hamstrung. The Department of Education has observed that, “[w]hile the [child’s]
placement may not be changed [during any complaint proceeding], this does not preclude the
agency from using its normal procedures for dealing with children who are endangering
themselves or others.” Such procedures may include the use of study carrels, timeouts,
detention, or the restriction of privileges. More drastically, where a student poses an immediate
threat to the safety of others, officials may temporarily suspend him or her for up to 10
schooldays. This authority, which respondent in no way disputes, not only ensures that school
administrators can protect the safety of others by promptly removing the most dangerous of
students, it also provides a “cooling down” period during which officials can initiate IEP review
and seek to persuade the child’s parents to agree to an interim placement. And in those cases in
which the parents of a truly dangerous child adamantly refuse to permit any change in
placement, the 10-day respite gives school officials an opportunity to invoke the aid of the courts
under § 1415(e)(2), which empowers courts to grant any appropriate relief.Petitioner contends,
however, that the availability of judicial relief is more illusory than real, because a party seeking
review under § 1415(e)(2) must exhaust time-consuming administrative remedies, and because
under the Court of Appeals’ construction of § 1415(e)(3), courts are as bound by the stay-put
provision’s [37/38]“automatic injunction,” as are schools. It is true that judicial review is normally
not available under § 1415(e)(2) until all administrative proceedings are completed, but as we



have previously noted, parents may bypass the administrative process where exhaustion would
be futile or inadequate. While many of the EHA’s procedural safeguards protect the rights of
parents and children, schools can and do seek redress through the administrative review
process, and we have no reason to believe that Congress meant to require schools alone to
exhaust in all cases, no matter how exigent the circumstances. The burden in such cases, of
course, rests with the school to demonstrate the futility or inadequacy of administrative review,
but nothing in § 1415(e)(2) suggests that schools are completely barred from attempting to
make such a showing. Nor do we think that § 1415(e)(3) operates to limit the equitable powers of
district courts such that they cannot, in appropriate cases, temporarily enjoin a dangerous
disabled child from attending school. As the EHA’s legislative history makes clear, one of the
evils Congress sought to remedy was the unilateral exclusion of disabled children by schools,
not courts, and one of the purposes of § 1415(e)(3), therefore, was “to prevent school officials
from removing a child from the regular public school classroom over the parents’ objection
pending completion of the review proceedings.” The stay-put provision in no way purports to limit
or pre-empt the authority conferred on courts by § 1415(e)(2), indeed, it says nothing whatever
about judicial power.In short, then, we believe that school officials are entitled to seek injunctive
relief under § 1415(e)(2) in appropriate cases. In any such action, § 1415(e)(3) effectively
creates a presumption in favor of the child’s current educational placement which school officials
can overcome only by showing that maintaining the child in his or her current placement is
substantially likely to result in injury either to himself or herself, or to others. In the present case,
we are satisfied that the District Court, in enjoining the state and local defendants from
indefinitely suspending respondent or otherwise unilaterally altering his then current placement,
properly balanced respondent’s interest in receiving a free appropriate public education in
accordance with the procedures and requirements of the EHA against the interests of the state
and local school officials in maintaining a safe learning environment for all their students.Chief
Justice Rehnquist filed a concurring opinion. [omitted]Justice Scalia filed a dissenting opinion, in
which Justice O’Connor joined. [omitted]NOTES AND QUESTIONS1. The continued
significance of P.A.R.C. and Mills is evident in this case as is the clear thematic thread of non-
exclusion. If students are difficult, then it becomes the obligation of the schools and the states to
deal with their difficulties in a manner that continues to provide these students free appropriate
public education. In statutory amendments subsequent to Honig, behavioral issues attracted
increasing attention resulting in explicit statutory definition of processes to address discipline,
including the need for a functional behavioral assessment and a particular “mani[38/39]festation
determination” to decide whether the student’s behavior was a result of his or her disability, or
not. Where the behavior is such a manifestation, discipline is limited by the specific statutory
provisions of IDEA; where it is not, the student can be disciplined as other students, as long as
the student still receives free, appropriate public education. See ; see also . Not surprisingly,
disciplinary issues remain a controversial aspect of the statute and were the subject of extensive
debate at the point of the 2004 Reauthorization of IDEA. They are discussed at length in Chapter



9 (Student Discipline).2. In Honig, the Court finds that “Congress very much meant to strip
schools of the unilateral authority they had traditionally employed to exclude disabled students,
particularly emotionally disturbed students, from school.” . The court recognized the importance
of students with disabilities being allowed to “stay put” in their current settings pending process
to suitably change the student’s placement. To exclude special needs students from school
beyond a ten-day suspension would either require parental consent or the intervention of a
court. Such an approach to the court to remove such students became known as a “Honig
injunction.” To get such an injunction, the school will face what the Supreme Court described as
a “presumption in favor of the child’s current educational placement which school officials can
overcome only by showing that maintaining the child in his or her current placement is
substantially likely to result in injury either to himself or herself, or to others.” . See further
discussion infra Chapter 9 (Student Discipline). How does this compare to the way other
students will be treated? Does this present any potential problems?3. Education for All Children
with DisabilitiesOne of the essential principles of IDEA and its predecessors is to provide public
education for all children with disabilities, without exception. As envisioned, and as discussed in
Timothy W., the law was intended to reach out to even those with the most severe
conditions.TIMOTHY W. v. ROCHESTER, NEW HAMPSHIRE, SCHOOL DISTRICTIn this case
the First Circuit held that Timothy W., a profoundly mentally retarded and multiply disabled
student, was included in the purview of the special education statutes and was entitled to a free
and appropriate public education “regardless of the severity of the handicap.”Bownes, Circuit
Judge.Plaintiff-appellant Timothy W. appeals an order of the district court which held that under
the Education for All Handicapped Children Act, a handicapped child is not eligible for special
education if he cannot benefit from that education, and that Timothy W., a severely retarded and
multiply handicapped child was not eligible under that standard. We reverse.
[39/40]BACKGROUNDTimothy W. was born two months prematurely on December 8, 1975 with
severe respiratory problems, and shortly thereafter experienced an intracranial hemorrhage,
subdural effusions, seizures, hydrocephalus, and meningitis. As a result, Timothy is multiply
handicapped and profoundly mentally retarded. He suffers from complex developmental
disabilities, spastic quadriplegia, cerebral palsy, seizure disorder and cortical blindness. His
mother attempted to obtain appropriate services for him, and while he did receive some services
from the Rochester Child Development Center, he did not receive any educational program from
the Rochester School District when he became of school age.On February 19, 1980, the
Rochester School District convened a meeting to decide if Timothy was considered
educationally handicapped under the state and federal statutes, thereby entitling him to special
education and related services.In a meeting on March 7, 1980, the school district decided that
Timothy was not educationally handicapped — that since his handicap was so severe he was
not “capable of benefitting” from an education, and therefore was not entitled to one. …In May,
1982, the New Hampshire Department of Education reviewed the Rochester School District’s
special education programs and made a finding of non-compliance, stating that the school



district was not allowed to use “capable of benefitting” as a criterion for eligibility. …On October
9, 1984, the Department of Education issued an order requiring the school district to place him,
within five days, in an educational program, until the appeals process on the issue of whether
Timothy was educationally handicapped was completed. … The school district, however,
refused to make any such educational placement. …On November 17, 1984, Timothy filed a
complaint in the United States District Court, pursuant to , alleging that his rights under the
Education for All Handicapped Children Act (), the corresponding New Hampshire state law (),
section 504 of the Rehabilitation Act of 1973 (), and the equal protection and of the United
States and New Hampshire Constitutions, had been violated by the Rochester School District.
The complaint sought preliminary and permanent injunctions directing the school district to
provide him with special education, and $175,000 in damages.… On July 15, 1988, the district
court rendered its opinion entitled “Order on Motion for Judgment on the Pleadings or in the
Alternative, Summary Judgment.” The record shows that the court had before it all the materials
and reports submitted in the course of the administrative hearings, and the testimony from the
two-day hearing. The court made rulings of law and findings of fact. It first ruled that “under
EAHCA [the Education for All Handicapped Children Act], an initial determination as to the
child’s ability to benefit from special education, must be made in order for a handicapped child to
qualify for education under the Act.” After noting that the New Hampshire statute was intended to
implement the EAHCA, the court held: “Under New Hampshire law, an initial decision must be
made concerning the ability of a handicapped child to benefit from special education
[40/41]before an entitlement to the education can exist.”The court then reviewed the materials,
reports and testimony and found that “Timothy W. is not capable of benefitting from special
education. … As a result, the school district is not obligated to provide special education under
either the federal statute or the New Hampshire statute.” Timothy W. has appealed this order.
Neither party objected to the procedure followed by the court.The primary issue is whether the
district court erred in its rulings of law. Since we find that it did, we do not review its findings of
fact.The Plain Meaning of the Act Mandates aPublic Education for All Handicapped ChildrenThe
Education for All Handicapped Children Act, was enacted in 1975 to ensure that handicapped
children receive an education which is appropriate to their unique needs. In assessing the plain
meaning of the Act, we first look to its title: The Education for All Handicapped Children Act. The
Congressional Findings section of the Act states that there were eight million handicapped
children, that more than half of them did not receive appropriate educational services, and that
one million were excluded entirely from the public school system. Given these grim statistics,
Congress concluded that “State and local educational agencies have a responsibility to provide
education for all handicapped children.”. …The Act’s stated purpose was “to assure that all
handicapped children have available to them … a free appropriate public education which
emphasizes special education and related services designed to meet their unique needs. …The
Act’s mandatory provisions require that for a state to qualify for financial assistance, it must have
“in effect a policy that assures all handicapped children the right to a free appropriate



education.” . The state must “set forth in detail the policies and procedures which the State will
undertake … to assure that — there is established a goal of providing full educational
opportunity to all handicapped children … , [and that] a free appropriate public education will be
available for all handicapped children between the ages of three and eighteen … not later than
September 1, 1978, and for all handicapped children between the ages of three and twenty-one
… not later than September 1, 1980. …” The state must also assure that “all children residing in
the State who are handicapped, regardless of the severity of their handicap, and who are in
need of special education and related services are identified, located, and evaluated. …” The
Act further requires a state to:establish priorities for providing a free appropriate public
education to all handicapped children … first with respect to handicapped children who are not
receiving an education, and second with respect to handicapped children, within each disability,
with the most severe handicaps who are receiving an inadequate education. …Thus, not only
are severely handicapped children not excluded from the Act, but the most severely
handicapped are actually given priority under the Act.[41/42]. …The language of the Act could
not be more unequivocal. The statute is permeated with the words “all handicapped children”
whenever it refers to the target population. It never speaks of any exceptions for severely
handicapped children. Indeed, the Act gives priority to the most severely handicapped. Nor is
there any language whatsoever which requires as a prerequisite to being covered by the Act,
that a handicapped child must demonstrate that he or she will “benefit” from the educational
program. Rather, the Act speaks of the state’s responsibility to design a special education and
related services program that will meet the unique “needs” of all handicapped children. The
language of the Act in its entirety makes clear that a “zero-reject” policy is at the core of the Act,
and that no child, regardless of the severity of his or her handicap, is to ever again be subjected
to the deplorable state of affairs which existed at the time of the Act’s passage, in which millions
of handicapped children received inadequate education or none at all. In summary, the Act
mandates an appropriate public education for all handicapped children, regardless of the level
of achievement that such children might attain.Timothy W.: A Handicapped Child Entitled to An
Appropriate EducationGiven that the Act’s language mandates that all handicapped children are
entitled to a free appropriate education, we must next inquire if Timothy W. is a handicapped
child, and if he is, what constitutes an appropriate education to meet his unique needs.. …The
Act and the implementing regulations define a “free appropriate public education” to mean
“special education and related services which are provided at public expense … [and] are
provided in conformity with an individualized education program.”(a) “Special education” means
“specially designed instruction, at no cost to the parent, to meet the unique needs of a
handicapped child, including classroom instruction, instruction in physical education, home
instruction, and instruction in hospitals and institutions.” It is of significance that the Act explicitly
provides for education of children who are so severely handicapped as to require hospitalization
or institutionalization. Timothy W.’s handicaps do not require such extreme measures, as he can
be educated at home. The Act goes on to define “physical education” as the “development of:



physical and motor fitness; fundamental motor skills and patterns … [and] includes special
physical education, adapted physical education, movement education, and motor development.”
Thus, the Act’s concept of special education is broad, encompassing not only traditional
cognitive skills, but basic functional skills as well.(b) “Related services” means “transportation
and such developmental, corrective, and other supportive services as are required to assist a
handicapped child to benefit from special education, and includes speech pathology and
audiology, psychological services, physical and occupational therapy, recreation. …” “Physical
therapy” means “services provided by a qualified physical therapist.” “Occupational therapy”
includes “improving, developing or restoring functions impaired or [42/43]lost through illness,
injury, or deprivation; improving ability to perform tasks for independent functioning. …”
Furthermore, the “comment” to these implementing regulations notes that “the list of related
services is not exhaustive and may include other developmental, corrective, or supportive
services … if they are required to assist a handicapped child to benefit from special education.”.
…The record shows that Timothy W. is a severely handicapped and profoundly retarded child in
need of special education and related services. Much of the expert testimony was to the effect
that he is aware of his surrounding environment, makes or attempts to make purposeful
movements, responds to tactile stimulation, responds to his mother’s voice and touch,
recognizes familiar voices, responds to noises, and parts his lips when spoon fed. The record
contains testimony that Timothy W.’s needs include sensory stimulation, physical therapy,
improved head control, socialization, consistency in responding to sound sources, and partial
participation in eating. The educational consultants who drafted Timothy’s individualized
education program recommended that Timothy’s special education program should include
goals and objectives in the areas of motor control, communication, socialization, daily living
skills, and recreation. The special education and related services that have been recommended
to meet Timothy W.’s needs fit well within the statutory and regulatory definitions of the Act.We
conclude that the Act’s language dictates the holding that Timothy W. is a handicapped child
who is in need of special education and related services because of his handicaps. He must,
therefore, according to the Act, be provided with such an educational program. There is nothing
in the Act’s language which even remotely supports the district court’s conclusion that “under
[the Act], an initial determination as to a child’s ability to benefit from special education, must be
made in order for a handicapped child to qualify for education under the Act.” The language of
the Act is directly to the contrary: a school district has a duty to provide an educational program
for every handicapped child in the district, regardless of the severity of the
handicap.LEGISLATIVE HISTORYAn examination of the legislative history reveals that Congress
intended the Act to provide a public education for all handicapped children, without exception;
that the most severely handicapped were in fact to be given priority attention; and that an
educational benefit was neither guaranteed nor required as a prerequisite for a child to receive
such education. These factors were central, and were repeated over and over again, in the more
than three years of congressional hearings and debates, which culminated in passage of the



1975 Act.. …The record is replete with statements by legislators that the Act was in response to
this deplorable state of affairs:Exclusion from school, institutionalization, the lack of appropriate
services to provide attention to the individual child’s need — indeed, the [43/44]denial of equal
rights by a society which proclaims liberty and justice for all of its people — are echoes which
the subcommittee has found throughout all of its hearings.For many years handicapped children
have been placed in institutions, or segregated in schools and classes, or left to sit at home,
where they have not received the educational opportunity which is their right under the law.What
we are after in this legislation is to rewrite one of the saddest chapters in American education, a
chapter in which we were silent while young children were shut away and condemned to a life
without hope. This legislation offers them hope, hope that whatever their handicap, they will be
given the chance to develop their abilities as individuals and to reach out with their peers for
their own personal goals and dreams.Moreover, the legislative history is unambiguous that the
primary purpose of the Act was to remedy the then current state of affairs, and provide a public
education for all handicapped children. As the Committee Chairman, Senator Williams
stated:We must recognize our responsibility to provide education for all children which meets
their unique needs. The denial of the right to education and to equal opportunity within this
Nation for handicapped children — whether it be outright exclusion from school, the failure to
provide an education which meets the needs of a single handicapped child, or the refusal to
recognize the handicapped child’s right to grow — is a travesty of justice and a denial of equal
protection of the law.Most states have legal provisions which authorize school authorities to
exclude certain [handicapped] children from public school. … [This] act establishes a target date
of 1976 for bringing all of the Nation’s handicapped children into adequate programs.Recent
court decisions … have made it clearer than ever that we have not only a moral but also a legal
obligation to provide the opportunity for every handicapped citizen to insure his or her highest
educational potential. An important provision of the bill before us today would require that every
State have in effect a policy stating the right of all handicapped children to a “free appropriate
public education”. … The bill would also require that each handicapped child be treated as an
individual with unique strengths and weaknesses, and not as a member of a category of children
all presumed to have the same needs.. …If the order of the district court denying Timothy W. the
benefits of the Act were to be implemented, he would be classified by the Act as in even greater
need for receiving educational services than a severely multi-handicapped child receiving
inadequate education. He would be in the highest priority — as a child who was not receiving
any education at all.. …In mandating a public education for all handicapped children, Congress
explicitly [44/45]faced the issue of the possibility of the non-educability of the most severely
handicapped. The Senate Report stated, “The Committee recognizes that in many instances the
process of providing special education and related services to handicapped children is not
guaranteed to produce any particular outcome.” The report continued: “The Committee has
deleted the language of the bill as introduced which required objective criteria and evaluation
procedures by which to assure that the short term instructional goals were met.”Thus, the district



court’s major holding, that proof of an educational benefit is a prerequisite before a handicapped
child is entitled to a public education, is specifically belied, not only by the statutory language,
but by the legislative history as well. We have not found in the Act’s voluminous legislative
history, nor has the school district directed our attention to, a single affirmative averment to
support a benefit/eligibility requirement. But there is explicit evidence of a contrary congressional
intent, that no guarantee of any particular educational outcome is required for a child to be
eligible for public education.We sum up. In the more than three years of legislative history
leading to passage of the 1975 Act, covering House and Senate floor debates, hearings, and
Congressional reports, the Congressional intention is unequivocal: Public education is to be
provided to all handicapped children, unconditionally and without exception. It encompasses a
universal right, and is not predicated upon any type of guarantees that the child will benefit from
the special education and services before he or she is considered eligible to receive such
education. Congress explicitly recognized the particular plight and special needs of the severely
handicapped, and rather than excluding them from the Act’s coverage, gave them priority status.
The district court’s holding is directly contradicted by the Act’s legislative history, as well as the
statutory language.. …In the 14 years since passage of the Act, it has been amended four times.
Congress thus has had ample opportunity to clarify any language originally used, or to make any
modifications that it chose. Congress has not only repeatedly reaffirmed the original intent of the
Act, to educate all handicapped children regardless of the severity of their handicap, and to give
priority attention to the most severely handicapped, it has in fact expanded the provisions
covering the most severely handicapped children. Most significantly, Congress has never
intimated that a benefit/eligibility requirement was to be instituted.. …CASE LAWSubsequent to
the enactment of the Act, the courts have continued to embrace the principle that all
handicapped children are entitled to a public education, and have consistently interpreted the
Act as embodying this principle.. …The courts have also made it clear that education for the
severely handicapped under the Act is to be broadly defined. In , the court stated that under the
Act, the concept of education is necessarily broad with respect to severely and profoundly
handicapped children, and “[w]here basic self help and social skills such as toilet training,
dressing, feeding and communication are lacking, formal education begins at that point.”. …In
the instant case, the district court’s conclusion that education must be measured by the
acquirement of traditional “cognitive skills” has no basis whatsoever in the 14 years of case law
since the passage of the Act. All other courts have consistently held that education under the Act
encompasses a wide spectrum of training, and that for the severely handicapped it may include
the most elemental of life skills.The district court relied heavily on Board of Education of
Hendrick Hudson Central School District v. Rowley, in concluding that as a matter of law a child
is not entitled to a public education unless he or she can benefit from it. The district court,
however, has misconstrued Rowley. In that case, the Supreme Court held that a deaf child, who
was an above average student and was advancing from grade to grade in a regular public
school classroom, and who was already receiving substantial specialized instruction and related



services, was not entitled, in addition, to a full time sign-language interpreter, because she was
already benefitting from the special education and services she was receiving. The Court held
that the school district was not required to maximize her educational achievement.. …Rowley
focused on the level of services and the quality of programs that a state must provide, not the
criteria for access to those programs. The Court’s use of “benefit” in Rowley was a substantive
limitation placed on the state’s choice of an educational program; it was not a license for the
state to exclude certain handicapped children. In ruling that a state was not required to provide
the maximum benefit possible, the Court was not saying that there must be proof that a child will
benefit before the state is obligated to provide any education at all. Indeed, the Court in Rowley
explicitly acknowledged Congress’ intent to ensure public education to all handicapped children
without regard to the level of achievement that they might attain. …And most recently, the
Supreme Court, in Honig v. Doe, has made it quite clear that it will not rewrite the language of the
Act to include exceptions which are not there. The Court, relying on the plain language and
legislative history of the Act, ruled that dangerous and disruptive disabled children were not
excluded from the requirement of , that a child “shall remain in the then current educational
placement” pending any proceedings, unless the parents consent to a change. The Court
rejected the argument that Congress could not possibly have meant to allow dangerous children
to remain in the classroom. The analogous holding by the district court in the instant case — that
Congress could not possibly have meant to “legislate futility,” i.e. to educate children who could
not benefit from it — falls for the reasons stated in Honig. The Court concluded that the
language and legislative history of the Act was unequivocal in its mandate to educate all
handicapped children, with no exceptions. The statute “means what it says,” and the
[46/47]Court was “not at liberty to engraft onto the statute an exception Congress chose not to
create.”. …The district court in the instant case, is, as far as we know, the only court in the 14
years subsequent to passage of the Act, to hold that a handicapped child was not entitled to a
public education under the Act because he could not benefit from the education. This holding is
contrary to the language of the Act, its legislative history, and the case law.CONCLUSIONThe
statutory language of the Act, its legislative history, and the case law construing it, mandate that
all handicapped children, regardless of the severity of their handicap, are entitled to a public
education. The district court erred in requiring a benefit/eligibility test as a prerequisite to
implicating the Act. School districts cannot avoid the provisions of the Act by returning to the
practices that were widespread prior to the Act’s passage, and which indeed were the impetus
for the Act’s passage, of unilaterally excluding certain handicapped children from a public
education on the ground that they are uneducable.The law explicitly recognizes that education
for the severely handicapped is to be broadly defined, to include not only traditional academic
skills, but also basic functional life skills, and that educational methodologies in these areas are
not static, but are constantly evolving and improving. It is the school district’s responsibility to
avail itself of these new approaches in providing an education program geared to each child’s
individual needs. The only question for the school district to determine, in conjunction with the



child’s parents, is what constitutes an appropriate individualized education program (IEP) for the
handicapped child. We emphasize that the phrase “appropriate individualized education
program” cannot be interpreted, as the school district has done, to mean “no educational
program.”We agree with the district court that the Special Education Act of New Hampshire
implements the federal statute. Its policy and purpose is as unequivocal as that of the federal
Act:It is hereby declared to be the policy of the state that all children in New Hampshire be
provided with equal educational opportunities. It is the purpose of this chapter to insure that the
state board of education and the school districts of the state provide a free and appropriate
public education for all educationally handicapped children.For the reasons already stated, we
hold that the New Hampshire statute is not subject to a benefit/eligibility test. The judgment of
the district court is reversed, judgment shall issue for Timothy W. The case is remanded to the
district court which shall retain jurisdiction until a suitable individualized education program (IEP)
for Timothy W. is effectuated by the school district. Timothy W. is entitled to an interim special
educational placement until a final IEP is developed and agreed upon by the parties. The district
court shall also determine the question of damages.Costs are assessed against the school
district.[47/48]NOTES AND QUESTIONS1. This excerpt articulates the First Circuit’s view of the
zero-reject principle underlying the federal law regarding the education of students with
disabilities. The opinion was crafted with great care and with exhaustive review of the legislative
history and judicial and agency opinion extant at the time (not all of which is reflected in the
excerpt). The law as articulated in the opinion stands in marked contrast to legislation and
judicial opinion that existed prior to P.A.R.C. and Mills and reflects enormous change in societal
views. Consider by way of background, e.g., an Illinois case holding: “Existing legislation does
not require the State to provide a free educational program, as a part of the common school
system, for the feeble minded or mentally deficient children who, because of limited intelligence,
are unable to receive a good common school education.” .2. At the time this opinion was written,
Timothy was 14 years old. Much of his young life had been consumed by the decision-making
process around whether or not he would be entitled to special education and related services. In
1980, when Timothy became of school age, the Rochester School District made its first decision
that he was not entitled to such services because his disability was “so severe he was not
capable of benefitting from an education, and therefore was not entitled to one.” Almost ten
years later the First Circuit definitively decided otherwise. In the interim there had been orders
from the State Department of Education finding Rochester’s special education programs to be in
non-compliance and mandating that Timothy be provided with special education, appeals of
those orders, diagnostic interludes, and complaints in court. In 1988, the District Court finally
determined that Timothy was “not capable of benefiting from special education” and thus the
district was under no obligation, federal or state, to provide such an education. What made the
stakes so high here that the dispute was carried on in so many forums for so many years? What
do you think the costs were to the parties for this protracted administrative process and
litigation? What were the costs to Timothy?3. At each step of this proceeding, as one might



expect, there was evidence submitted by a variety of people who knew Timothy, and by some
who did not. When Rochester made its first decision, it heard testimony from Timothy’s
pediatrician, from two occupational therapists, from Timothy’s mother, from the Director of the
Rochester Child Development Center, and from two other pediatricians. The latter two doctors
indicated that part of Timothy’s brain had been destroyed and that he had no educational
potential. The former testified otherwise, noting that he responded to sounds and that physical
occupational therapy would increase Timothy’s responses to his environment. Similar experts
testified to similar points at later stages of the proceeding. Is this a fact conflict or a conflict over
the definition of education? If the latter, is it an issue of law? How is a court to construe
conflicting testimony? Upon whom should it rely?4. What remedy does the court award in this
case? What are the limits to a court’s ability to intervene in these kinds of cases? What will
Timothy’s education look like?5. While factual issues were in dispute, the opinion casts itself as
interpreting a question of law. In answering a question of law, the court places the usual reliance
[48/49]on the congressional record both at the time of the passage of the original legislation and
in subsequent amendments. Does this mean that Congress is free to change its opinion and
redefine the scope of opportunity for education of children with the most profound disabilities?E.
SOURCES OF LAWThe law applicable to special education comes from a variety of sources:
state and federal constitutions; state and federal statutes; administrative agency regulations,
orders and polices; administrative agency adjudicatory decisions; and federal and state case
law. Different sources of law have different origins in our legal system — legislatures, agencies,
and courts — and carry different significance, or weight, in a given situation. In any given case,
several sources of law may come together to provide “the answer” to the question presented.
See generally Sarah Redfield, Thinking Like a Lawyer: An Educator’s Guide to Legal Analysis
and Research (2d ed. 2011).1. Federal and State ConstitutionsThe highest legal authority rests
with the constitutions of the states and the United States. Both state and the federal
constitutions contain broad rights that protect students, including students with disabilities.
Prominent in school settings are cases involving students’ rights of free speech, freedom of
religion, freedom from overly-intrusive searches, and rights to an education and to due process.
E.g., (holding that does not bar public school discipline of student for display of sign reasonably
interpreted as encouraging illegal drug use, at off-campus activity sponsored by school);
(holding that the does not bar school control of school newspaper which has school imprimatur
as part of the school curriculum); (holding that the does not protect lewd speech at school
assembly); (establishing constitutional standard for school searches); (finding students entitled
to procedural due process); (holding that education is not a fundamental right and the Texas
system of school financing is constitutional); (holding that the protects symbolic student speech
in school). Cases involving particular application of some of these rights in the context of special
education are discussed in subsequent chapters infra, e.g., Chapter 12 (Children in Private
Schools) and Chapters 8 and 9 (Due Process Hearings and Student Discipline).2. Federal and
State StatutesStatutes are laws passed by Congress and the various state legislatures. Indeed,



most of the law relevant to students with disabilities is derived from statute. In some instances
these statutes are prohibitions, for example, it is prohibited to discriminate against students with
disabilities under section 504 of the [49/50]Rehabilitation Act of 1973. States will often have
parallel provisions prohibiting discrimination, either generally or specifically. See, e.g., . In other
cases, these statutes are designed to assure state involvement in providing a public program.
For example, the Individuals with Disabilities Education Act (IDEA) calls for states to write plans,
and, if necessary, to enact their own parallel statutes so that they have “in effect policies and
procedures” to ensure compliance with the requirements of the IDEA, . For an example of such a
state statute, see .3. Federal and State RegulationsWhen Congress or state legislatures enact
major pieces of legislation, they typically delegate to an administrative agency the authority to
implement that legislation. See, e.g., (rulemaking authority for the Secretary of the Department
of Education); see also . Each time Congress enacts a new law, or reauthorizes existing law,
statutory changes, in turn, have required DOE to review existing regulations and effect
regulatory changes where necessary to comport with new statutory language. Properly adopted,
agency regulations have the force and effect of law, and failure to comply with federal statutes
and regulations can result in withholding of federal funds.In the federal system, rulemaking is
typically governed by the Administrative Procedure Act, , which applies to so-called “notice and
comment” rulemaking. While other specific statutory provisions may apply, in their absence the
APA procedures require publication of the proposed rule, opportunity for public comment,
consideration of comment, and publication of a final rule. Proposals and regulations appear
initially in the Federal Register and then are codified in their final form in the Code of Federal
Regulations (C.F.R.).In addition to regulations, agencies may issue less formal kinds of policies
and advice. To provide on-going interpretation of the IDEA, the Office of Special Education
Programs (OSEP) periodically issues policy and letter rulings to clarify issues and to respond to
questions from school districts. Unlike regulations, such opinions do not carry the force and
effect of law. For further discussion, see infra Chapter 5 (IEP).Administrative agencies also
typically function in a quasi-judicial capacity and issue adjudicatory orders in individual cases,
and IDEA requires state and local educational agencies to provide individual hearings in special
education disputes as discussed further infra Chapter 8 (Due Process). See , . Typically there is
an appeal from an administrative agency to a court, and there is fairly well-developed law as to
how courts are to treat decisions of administrative agencies. However, IDEA has its own
provisions as to appeals from hearing officer decisions to courts, and its own standards for what
weight is to be given the administrative decision. This topic is discussed further infra Chapter 8
(Due Process Hearings) and Chapter 10 (Court Proceedings). See , . IDEA also has its own
provisions for alternative dispute resolution through mediation, which is a voluntary, non-
adversarial process for addressing conflicts and its success depends on the extent to which the
parties are willing to compromise to resolve conflicts. ; .[50/51]In addition to regulations of
federal agencies, states have their own rules or regulations regarding enforcement of the IDEA
in their state. Frequently, these regulations are published in a state’s administrative code and are



important for providing detailed interpretations of school district responsibilities. See, e.g., .4.
CaselawWhen courts are called upon to resolve conflicts among parties regarding rights under
federal or state constitutions, statutes, or regulations, the resulting judicial opinions become
known as caselaw. Caselaw performs two important functions: first, a court declares the
meaning, or interpretation, of a constitutional provision, statute, and/or regulation at issue; and,
second, where this interpretation reveals a violation of a person’s constitutional, statutory, or
regulatory rights, the court determines an appropriate remedy.In reaching their decisions, courts
will generally follow the decisions of other courts in their jurisdiction, particularly those courts in
the judicial hierarchy above them. This process of applying judicial precedent is called stare
decisis and provides a kind of broad predictability that helps attorneys and educators in
addressing current legal problems in schools. However, the more that the facts of a current
problem differ from the facts of a past case, the less value a prior case will be in predicting how a
court might interpret the law.To further complicate the role of precedent in judicial decision-
making, the various federal and state appellate and supreme courts sometimes overrule prior
decisions made at the same level, in effect creating a new judicial precedent. The Supreme
Court’s overruling of some of its education law precedent has had a significant impact on special
education. For example, in , the Supreme Court held that New York’s providing Elementary and
Secondary Education Act title I services on site at parochial schools was not a violation of the ,
overruling its decision on the same subject in . Agostini is discussed further in Chapter 12
(Children in Private Schools).5. Federal and State Court SystemsThe United States has 51
different systems of courts, one a hierarchal, three-tiered federal court system, and the others
hierarchal court systems in each of the 50 states (some of which systems are three-tiered, but
there are variations). The following chart illustrates the general structure.[51/52]A lawsuit
involving IDEA begins in a trial court, either a federal district court or a state trial court. The
judgment of that court then may be appealed to an appellate [52/53]court. Appellate courts do
not retry cases and will accept the factual findings of trial courts unless the evidence offered
before the trial court clearly does not support the findings. The primary function of appellate
courts is to determine that the trial court applied the correct legal principles to the facts and
reached a decision consistent with the manifest weight of the evidence. Where an appellate
court finds that the trial court incorrectly applied legal principles or that the trial court’s legal
conclusion is not supported by the facts, the appellate court may choose to reverse the trial
court on the merits, remand the case for a trial (or a new trial), or remand the case to the trial
court for other proceedings. Appeals to the U.S. Supreme Court or a state supreme court are
typically reserved for questions of law. State supreme courts are the final arbiters regarding
interpretations of state law, as is the United States Supreme Court on federal law and the United
States Constitution.Footnotes — Chapter 1:1 [FN 16] Like the Act, P.A.R.C. required the State
to “identify, locate, [and] evaluate” handicapped children, to create for each child an individual
educational program, and to hold a hearing “on any change in educational assignment.” Mills
also required the preparation of an individual educational program for each child. In addition,



Mills permitted the child’s parents to inspect records relevant to the child’s education, to obtain
an independent educational evaluation of the child, to object to the IEP and receive a hearing
before an independent hearing officer, to be represented by counsel at the hearing, and to have
the right to confront and cross-examine adverse witnesses, all of which are also permitted by the
Act. Like the Act, Mills also required that the education of handicapped children be conducted
pursuant to an overall plan prepared by the District of Columbia, and established a policy of
educating handicapped children with nonhandicapped children whenever possible.2 [FN 32]
Because the District Court declined to reach respondents’ contention that petitioners had failed
to comply with the Act’s procedural requirements in developing Amy’s IEP, the case must be
remanded for further proceedings consistent with this opinion.[54/55]Chapter 2ELIGIBILITY
AND EVALUATIONA. INTRODUCTIONFactors that determine whether a student is eligible for
special education and related services are defined by statute. Simply put, students must first be
located (starting with the Child Find requirements, which are applicable at all ages), then
evaluated, and, finally, appropriately served. This chapter begins with the statutory and
regulatory requirements defining a student’s eligibility under IDEA and section 504. Then, cases
further illustrating some of the eligibility and evaluation concepts are discussed in regard to
particular disabilities, to the IDEA requirement that the student be in need of special education
and related services as a result of such disabilities, and to particular conditions and situations
where equality of access to programs or services is an issue.B. STATUTORY AND
REGULATORY REQUIREMENTSEligibility for special education and related services is defined
primarily by federal and state statute and implementing regulations, particularly the Individuals
with Disabilities Education Act and section 504 of the Rehabilitation Act of 1973.1. IDEAUnder
the Individuals with Disabilities Education Act the definition of eligibility for special education and
related services has three core parameters: age, specified disability, and the need for services.
All three are necessary prerequisites. See .As to age, children aged six through seventeen are
squarely within the requirement of IDEA that a free appropriate public education be provided.
For children aged three through five and eighteen through twenty-one, services are required to
the same extent that children of these ages without disabilities are so served. Beyond these
requirements, there is an obligation under Child Find to locate and evaluate all children at risk,
even those who might not be currently eligible to receive services. The state is specifically
obligated to ensure that “all children with disabilities residing in the State, including children with
disabilities who are homeless children or are wards of the State, and children with disabilities
attending private schools, regardless of the severity of their disability, and who are in need of
special education and related services, are identified, located, and evaluated.” . School districts
may satisfy the public notice component of this requirement by putting notices in newspapers,
posting [55/56]information on the district web site, making public service announcements on
broadcast media, placing posters at public and private school buildings, placing inserts in
government mailings, and training private school personnel about referral processes. See
generally (finding district’s child find efforts to be adequate). Child find receives detailed



treatment in , cert. denied, , found infra Part F.Additionally, Part C of IDEA, discussed in more
detail infra Chapter 13 (Early Childhood Programs), establishes a comprehensive program of
early intervention for infants and toddlers with disabilities and their families. Many children with
developmental disabilities receive evaluation and services under that program.As to disabling
condition, IDEA defines “child with a disability” as a child “with intellectual disabilities, hearing
impairments (including deafness), speech or language impairments, visual impairments
(including blindness), serious emotional disturbance … , orthopedic impairments, autism,
traumatic brain injury, other health impairments, or specific learning disabilities.” . Each of these
disabilities is further defined by implementing regulation. . For children aged three through nine,
the state may also consider within this definition a child “experiencing developmental delays, as
defined by the State and as measured by appropriate diagnostic instruments and procedures, in
one or more of the following areas: physical development; cognitive development;
communication development; social or emotional development; or adaptive development.” ,
C.F.R. § 300.8(b)(1).As to need for services, a student with a defined disability must also “by
reason thereof” need “special education and related services” to be eligible for a free and
appropriate public education and related services under IDEA. , . Eligibility cannot be based on
“lack of appropriate instruction in reading, including the essential components of reading
instruction (as defined in [the Elementary and Secondary Education Act], … [or] math” or
“limited English proficiency” if the child does not otherwise meet the eligibility criteria of . .Under
the 2004 IDEA Reauthorization, it is possible for a child to receive services funded under IDEA
without being found IDEA-eligible. Under the new law, up to 15% of the school district’s federal
special education money may be used for early intervening services (“EIS”) for children who
have not been found to have a disability and a need for special education. . The students to be
served are those who need additional academic and behavioral support to succeed in a general
education environment. The goal is to improve those children’s performance so that they will
never need to receive the designation of special education-eligible. The provision is permissive,
but if the state determines that an LEA has a significant disproportionality based on race and
ethnicity with regard to identification of children with disabilities, placement in particular
educational settings of such children, or incidence, duration, and type of disciplinary actions, it
shall require the LEA to devote the maximum amount of funding to EIS, in addition to taking
other steps to address the disproportion. .[56/57]In general terms, eligibility for special education
and related services is determined after an evaluation, also defined by statute, regulation,
departmental opinion and policies, and case law. See, e.g., ; . Evaluation is discussed further
infra Part F.2. Section 504 and the Americans with Disabilities Act (ADA)Students who are not
found to be eligible for special education under IDEA — for example, because of age or inability
to demonstrate a need for special education — may nevertheless fall within the purview of
section 504 of the Rehabilitation Act of 1973 or the state and local government provisions of the
ADA. Under these provisions, students will be protected from discrimination and entitled to
reasonable accommodation to achieve equal access to education. Here, the prohibition bars



discrimination against or exclusion of qualified individuals with a disability. ; . Individuals with a
disability are those with an impairment that “substantially limits one or more major life activities,”
or who have “a record of such an impairment,” or who are “regarded as having such an
impairment.” ; . Learning is considered a major life activity. , . Unlike IDEA, eligibility here is not
conditioned on age, nor is it conditioned on a need for special education and related services
arising out of the impairment. Also unlike IDEA, compliance will not be federally
funded.Congress further expanded the scope of section 504 and the ADA in the ADA
Amendments Act of 2008, effective January 1, 2009 (ADAAA), Pub. L. 110-325. This statute
overturns Supreme Court decisions that had narrowed the coverage of the original ADA,
notably , which held that impairments had to be evaluated in their mitigated state when
determining whether a claimant was a person with a disability covered under the ADA, and ,
which held that for a person claiming to be impaired in the ability to perform manual tasks, the
court should look to the person’s ability to perform activities of central importance in most
people’s daily lives. Sutton also adopted a restrictive view of the definitional prong of a person
being regarded as having a disability; the ADAAA disapproves its approach. The ADAAA adopts
a non-exclusive list of major life activities, including sleeping, eating, lifting, bending,
communicating, thinking, learning, reading, and concentrating. Moreover, it adds a provision
stating that the term major life activity includes major bodily functions, such as the functions of
the immune system, as well as normal cell growth, digestive, bowel, bladder, neurological, brain,
respiratory, circulatory, endocrine, and reproductive functions. The ADAAA defines regarded-as-
having-a-disability to encompass being subject to action prohibited because of an actual or
perceived impairment, whether or not the impairment is perceived to limit a major life activity.
This regarded-as provision does not apply to impairments that are transitory and minor, with
transitory being defined as having an actual or expected duration of six months or less.The
definition of disability is to be construed in favor of broad coverage. Specifically, an impairment
that is episodic or in remission is a disability if it would [57/58]substantially limit a major life
activity when active, and the determination of whether an impairment substantially limits a major
life activity is to be made without regard to the ameliorative effects of mitigating measures such
as medication, medical supplies, equipment, appliances, prosthetics, hearing aids, mobility
devices, assistive technology, and learned behavioral or adaptive neurological modifications.
There is a limited exception for ordinary eyeglasses or contact lenses. Even so, qualification
standards for employment based on uncorrected vision must be job-related and consistent with
business necessity. A person who is covered merely by being regarded as having a disability is
not entitled to reasonable accommodations under the ADA. Coverage under section 504
matches that under the ADA. The new statute is codified in significant part in .C. DISABLING
CONDITIONS GENERALLYSPRINGER v. FAIRFAX COUNTY SCHOOL BOARDThe court held
that social maladjustment is not serious emotional disturbance qualifying an eleventh grader for
special education.Wilkinson, Chief Judge.Edward Springer and his parents seek reimbursement
from the Fairfax County School Board for tuition paid to a private school in which the Springers



enrolled Edward after he failed the eleventh grade. The School Board determined that Edward
was not suffering from a “serious emotional disturbance,” as the Springers claim, and that he
was therefore ineligible for special education services under the Individuals with Disabilities
Education Act (“IDEA”). The district court upheld the State Review Officer’s determination that
Edward was not disabled and that his parents were not entitled to tuition reimbursement.
Because the applicable IDEA regulations do not equate mere juvenile delinquency with a
“serious emotional disturbance,” we affirm.During most of his years in the Fairfax County school
system, Edward Springer demonstrated no need for special educational services. He
progressed successfully from grade to grade in regular education programs. Throughout
elementary school his grades were consistently average or above average. He attended a
private school from seventh to ninth grade and received no special education services there.
When he returned to Fairfax County schools for his tenth grade year, he enrolled in regular
education classes at McLean High School and attained a C+ grade point average. Throughout
this period, Edward maintained positive relationships with his teachers and peers. During high
school he participated in a church group, the Boy Scouts, and the McLean High School
wrestling team.Edward developed significant behavioral problems in his eleventh grade year. He
was arrested in August 1993 for possessing burglary tools and tampering with an automobile,
offenses for which he was sentenced to one year probation, fifty hours of community service,
and a suspended fine of $2,500. Edward would frequently [58/59]sneak out of his parents’
house and stay out all night with friends. He stole from his parents and others. He regularly used
marijuana and alcohol. Edward often broke school rules and had a high rate of absenteeism. He
was disciplined for driving recklessly on school property, cutting classes, forgery, leaving school
grounds without permission, and fighting. Towards the end of the eleventh grade, Edward and
his friends stole a fellow student’s car. Edward kept the car for a week of joy-riding. In connection
with this episode he was sentenced to probation until his eighteenth birthday.Although he
continued to score in the average to superior range of intellectual ability on standardized tests,
Edward’s eleventh-grade performance suffered because he cut class and frequently failed to
complete assignments. During his week of joy-riding, he skipped school and missed his final
exams, causing him to fail three of his seven courses for the year. His teachers, his mother, and
Edward himself agreed that these difficulties resulted from truancy, lack of motivation, and poor
study habits. At the time, Edward recognized that with more effort he could obtain above average
grades.In response to his behavioral problems the Springers enrolled Edward in September
1994 in the New Dominion School, a private residential school located in Dillwyn, Virginia. The
Springers requested that the School Board fund this placement, claiming that Edward exhibited
a serious emotional disturbance, a qualifying disability under IDEA. A Fairfax County special
education eligibility committee evaluated Edward’s condition and determined that his behavior
indicated a conduct disorder that did not qualify as a serious emotional disturbance. Thus the
committee ruled that Edward was ineligible for special education services and tuition
reimbursement.The Springers requested a local due process hearing, which took place on



February 9, 1995. The Local Hearing Officer (“LHO”) rendered his decision on March 16, 1995.
Relying exclusively on a letter written by a psychiatrist, Dr. Joseph Novello, to the Juvenile Court
at the time of Edward’s second brush with the law, the LHO found that Edward suffered from a
conduct disorder and a dysthymic disorder (a moderate depressive disorder). Edward’s “inability
to get along with his teachers and fellow students and to abide by school rules” was deemed
consistent with these diagnoses. The LHO concluded, without elaboration, that Edward “should
be considered ‘seriously emotionally disturbed’ rather than merely ‘socially maladjusted,’ ” and
that he thereby qualified for special education services. Finding that Edward was making
educational progress at the New Dominion School, the LHO ordered the School Board to
reimburse the Springers for tuition there.The School Board appealed to a State Review Officer
(“SRO”), who reversed the LHO and found that Edward did not meet the criteria for a seriously
emotionally disturbed student under state and federal special education regulations. The SRO
primarily questioned the LHO’s reliance on the letter from Dr. Novello. … Most critically, the SRO
pointed out the abundant psychological evidence that Edward did not have a serious emotional
disturbance — evidence that was not even mentioned by the LHO. Several separate evaluations
of Edward had uniformly supported the conclusion that, while Edward was “socially maladjusted”
and had a [59/60]“conduct disorder,” he exhibited no symptoms of a serious emotional
disturbance. …The Springers filed suit in district court, seeking reversal of the SRO’s decision.
… The district court thus agreed with the SRO that Edward was not seriously emotionally
disturbed. … The Springers now appeal.A student becomes eligible for special education
services if he suffers from a “serious emotional disturbance”:(i) The term means a condition
exhibiting one or more of the following characteristics over a long period of time and to a marked
degree that adversely affects a child’s educational performance —(A) An inability to learn that
cannot be explained by intellectual, sensory, or health factors;(B) An inability to build or maintain
satisfactory interpersonal relationships with peers and teachers;(C) Inappropriate types of
behavior or feelings under normal circumstances;(D) A general pervasive mood of unhappiness
or depression; or(E) A tendency to develop physical symptoms or fears associated with personal
or school problems.(ii) The term includes schizophrenia. The term does not apply to children
who are socially maladjusted, unless it is determined that they have a serious emotional
disturbance.…The regulatory definition delineates no fewer than four specific conditions a
student must satisfy in order to qualify for special education services as seriously emotionally
disturbed: the student must demonstrate that he has (1) exhibited one of the five listed
symptoms, (2) “over a long period of time,” and (3) “to a marked degree,” and (4) that this
condition adversely affects his educational performance. Finally, the definition pointedly
excludes students whose behavior is attributable to social maladjustment, unless they also
suffer an independent serious emotional disturbance.In interpreting this regulation district courts
are required to give deference to the state and local education authorities whose primary duty it
is to administer IDEA. …Courts and special education authorities have routinely declined,
however, to equate conduct disorders or social maladjustment with serious emotional



disturbance. The fact “that a child is socially maladjusted is not by itself conclusive evidence that
he or she is seriously emotionally disturbed.” Indeed, the regulatory framework under IDEA
pointedly carves out “socially maladjusted” behavior from the definition of serious emotional
disturbance. This exclusion makes perfect sense when one considers the population targeted by
the statute. Teenagers, for instance, can be a wild and unruly bunch. Adolescence is, almost by
definition, a time of social [60/61]maladjustment for many people. Thus a “bad conduct”
definition of serious emotional disturbance might include almost as many people in special
education as it excluded. Any definition that equated simple bad behavior with serious emotional
disturbance would exponentially enlarge the burden IDEA places on state and local education
authorities. Among other things, such a definition would require the schools to dispense criminal
justice rather than special education. …As the district court recognized, finding that Edward was
socially maladjusted does not end the inquiry. The regulations contemplate that a student may
be socially maladjusted and suffer an independent serious emotional disturbance that would
qualify him for special education services under IDEA. The Springers insist that Edward’s is such
a case. Like the district court, we disagree.First we note the overwhelming consensus among
the psychologists who examined Edward. No fewer than three psychologists examined him, and
each independently concluded that he was not seriously emotionally disturbed. … In her
detailed report, which is the most recent psychological analysis of Edward, Dr. Rudolph
described him as “a poised and pleasant young man” who is used to being able to “ ‘figure out’
how to make the people around him like him and allow him to have his own way.” Even when he
was misbehaving, Dr. Rudolph concluded, Edward was getting “his own way”; she testified
before the LHO “that last year [in the eleventh grade], in particular, Ed was getting what he
wanted. He didn’t want to do work, so he didn’t. He didn’t like going to class, so he didn’t do
that.” Dr. Rudolph thus concluded that during this time Edward was in complete control of his
actions, which distinguished him from emotionally disturbed individuals, who may be “in such
pain and in such difficulty that they cannot get to their goals.” Based on her thorough
examination, Dr. Rudolph refused to attribute Edward’s behavior, troubling though it was, to any
emotional disability or disturbance. Indeed, this case is somewhat remarkable in that the
relevant psychological evidence is virtually uncontradicted. …The Springers have given us no
reason to doubt this professional consensus. They first attempt to show that Edward exhibited
one of the five enumerated symptoms of a serious emotional disturbance by asserting that he
was unable “to build or maintain satisfactory interpersonal relationships with peers and
teachers,” However, ample evidence supports the SRO’s contrary finding. His father indicated
that “Ed has lots of friends across a broad spectrum, from very good students to the
academically unsuccessful students.” Edward perceived himself as “socially … very involved
with a large group of people that he considered friends.” Dr. Rudolph’s observation of him
confirmed this self-perception, as did his history of involvement with social and extracurricular
activities during his time in the Fairfax County schools. Nor did Edward fail to develop good
relationships with teachers. His French teacher from McLean High, Ghislaine Toulu, told the



LHO that she “really liked Ed, and … still really likes Ed.” His history teacher from McLean,
Robert Peck, described Edward as “very friendly [with] peers and me.” And even Mr. and Mrs.
Springer have described Edward as “respectful of teachers and appropriate,” and indicated that
he “got along well with his teachers.” Nothing in the record indicates that an inability to maintain
interpersonal relationships existed at all, not to mention persisting “over a long period of time” or
“to a marked degree.” Thus, neither the SRO nor the district court committed any error in
rejecting the [61/62]contention that Edward was in any way incapable of forming and maintaining
relationships with peers or teachers.The Springers also claim that Edward exhibited a second
enumerated symptom, “a general pervasive mood of unhappiness or depression,” However, we
agree with the SRO and the district court that the record simply does not support this contention.
…There is one final flaw in the Springers’ case for tuition reimbursement. Even if they had been
able to demonstrate that Edward exhibited one or more of the five qualifying characteristics for a
long period of time and to a marked degree, the Springers still have failed to establish the critical
causal connection between this condition and the educational difficulties Edward experienced,
the final step in proving a serious emotional disturbance. Prior to his eleventh grade year,
Edward had made steady educational progress, advancing from grade to grade on schedule. In
the eleventh grade Edward stopped attending classes, regularly used drugs and alcohol, and
engaged in other criminal activities. The precipitous drop in Edward’s grades at this time
appears to be directly attributable to his truancy, drug and alcohol use, and delinquent behavior
rather than to any emotional disturbance. Particularly given the paucity of evidence that Edward
suffered any sort of emotional disorder, it can hardly be said that the record directs a finding that
a serious emotional disturbance adversely affected his educational performance. Edward’s
delinquent behavior appears to be the primary cause of his troubles.JOHNSON v. METRO
DAVIDSON COUNTY SCHOOL SYSTEMThe court found sufficient evidence to support a
decision that student was seriously emotionally disturbed.Wiseman, Senior District Judge.This
is a claim filed pursuant to the Individuals with Disabilities Education Act (IDEA), Before the
Court is Petitioner’s Motion for Judgment on Appeal and Request for Court to Receive Additional
Evidence.On 11 November 1996, Tiffiney Johnson (“Petitioner”) by and through her parents,
Georgianna and Lester Johnson requested a due process hearing. Specifically, Petitioner
sought both certification as disabled within the meaning of the IDEA and the resulting benefits
from Metropolitan Nashville and Davidson County School System (“Respondent”). … On 9
December 1997, an administrative law judge (“ALJ”) found that “the student is not eligible for
special education and related services under the basis of Health Impairment, Serious Emotional
Disturbance, or Learning Disabilities.”Petitioner appealed the ALJ’s decision on 9 February
1998.Tiffiney Johnson was born 22 October 1981 and was adopted by Georgianna and Lester
Johnson when she was four months of age. Tiffiney’s schooling began with kindergarten at
Goodpasture Christian School. Her parents chose Goodpasture [62/63]because they knew
Tiffiney was hyperactive and thought she would benefit from attending school with children she
already knew. Johnson did not investigate what public school Tiffiney would have



attended.Tiffiney’s first grade teacher at Goodpasture recommended she undergo psychological
testing. In concert with Tiffiney’s pediatrician, the Johnsons took Tiffiney to The Learning Lab,
Inc., for a psychological evaluation on 30 May 1989. Gillian Blair, Ph.D., performed the
evaluation. In the background section of Dr. Blair’s report, she notes that Tiffiney has always
been very active and that Tiffiney is caught between the strong religious beliefs of each of her
parents. Dr. Blair also noted that Mr. Johnson feared that he and Mrs. Johnson had contributed
to Tiffiney’s problems by spoiling her and being too lax in terms of discipline. Dr. Blair noted that
Tiffiney’s test scores were “unusual, and indicative of a learning disability with an emotional
overlay.” Dr. Blair additionally noted that Tiffiney demonstrated considerable physiological
correlates of anxiety and that her responses to certain tests were “suggestive of high
expectations of perfect behavior.” In her recommendations, Dr. Blair suggested Tiffiney “should
be considered for certification as a child with specific learning disabilities in both reading and
mathematics”; that Tiffiney would benefit from both family and individual counseling; and that
she should be evaluated “to determine whether she would benefit from a trial of medication to
help her attention deficit disorder.”On 15 December 1993, Michael G. Tramontana, Ph.D.,
performed a psychological/neuropsychological evaluation of Tiffiney. Dr. Tramontana’s
evaluation suggested “possible frontal lobe dysfunction,” but acknowledged that “this impression
should be regarded as speculative in the absence of corroborating neurological evidence.”
Additionally, he noted that “the findings are not entirely consistent with ADHD.” Rather, Dr.
Tramontana concluded that a “more appropriate diagnostic alternative may be an Impulse
Control Disorder NOS.” Tiffiney’s intelligence testing results from this evaluation were
significantly lower than those taken in 1989. This decrease suggested “that Tiffiney’s lack of
focus and disinhibition have interfered with her keeping optimal pace in her cognitive
development.” Dr. Tramontana recommended a “fair amount of structure and supervision in
promoting on-task performance” for Tiffiney in school. Although she seemed atypical for ADHD,
“the type of programming that she will require in school will most closely resemble the needs of
an ADHD child.”Tiffiney remained at Goodpasture until 23 October 1995 when she was expelled
from the eighth grade. After her expulsion from Goodpasture, the Johnsons did not explore
whether or not Metro Davidson County School System could offer Tiffiney the services she
required at school due to her learning, behavioral, and emotional problems. Mrs. Johnson
explained this decision by noting that she and her husband “did not want to be a burden on
Metro if we could provide the proper help.” The Johnsons enrolled Tiffiney at Benton Hall School.
Ms. Johnson wanted to try Benton Hall because “they said they could work with oppositional
youngsters and behavior problems.”On 7 December 1995, Ms. Johnson asked for special
education assistance from Metro Public Schools. On 23 January 1996, Ms. Johnson asked
Metro to perform an educational evaluation of Tiffiney. …[63/64]Attending the 1 March 1996 M-
Team meeting were Mr. and Mrs. Johnson, Chris Seibert, a special education teacher, and Dr.
Warren Thompson, the Metro school psychologist. The Johnsons were informed of their rights
under the special education law. Dr. Thompson reviewed Dr. Tramontana’s report and suggested



that Tiffiney might be Seriously Emotionally Disturbed (“SED”), but Ms. Johnson suggested that
ADHD was a more appropriate diagnosis. The Johnsons discussed Tiffiney’s history and her
strengths and weaknesses. They noted that Tiffiney had been having severe problems at school
and that they had sought help from Johanna Shadoin, a counselor, and Elizabeth Hoover, a
psychiatrist. They agreed that a language assessment should be performed and to re-convene
on 26 March 1996.Present at the 26 March 1996 meeting were Mr. and Mrs. Johnson, Chris
Seibert, Crystal Lumm, and Warren Thompson. Ms. Lumm, the speech-language pathologist for
Metro Schools, reported on her evaluation of Tiffiney. The evaluation indicated that Tiffiney had
basically average to low-average language skills. Dr. Thompson suggested that either SED or
Health Impaired ADD certificates should be considered. Because the diagnostic picture was
unclear, however, they agreed to contract Dr. Hoover, a psychiatrist, for clarification of the
certification issues.… During this time in which the M-Team was periodically convening, Dr.
Hoover evaluated Tiffiney’s condition. Based on her initial psychiatric evaluation, she diagnosed
Tiffiney with Oppositional Defiant Disorder and a Parent/Child problem. Dr. Hoover did not feel
that medication therapy was warranted nor did she feel that the available data supported
certification as Seriously Emotionally Disturbed.Also during this time period, Dr. Thompson
evaluated Tiffiney on 7 February 1996 and 20, 22, and 30 May 1996. … Dr. Thompson found
that Tiffiney was functioning within the average range of intellectual abilities and that there was
no evidence of learning disabilities. He concluded that Tiffiney was impulsive, manipulative, and
inclined to be oppositional to authority figures. Dr. Thompson concluded that she was not
Seriously Emotionally Disturbed. He did agree with Dr. Hoover, however, that she had
Oppositional Defiant Disorder and Parent/Child Problems. He thought that the Johnsons ought
to resume family therapy and that Tiffiney had the potential to learn to control her impulses and
develop improved problem-solving strategies.… The M-Team determined that Tiffiney was not
eligible for special education services under Rule 05 20-1-3.09 of the Rules and Regulations
provided by the Department of Education. On 21 June 1996, Metro Schools denied the
Johnson’s request for an independent evaluation of Tiffiney.After the M-Team’s initial
determination and prior to the due process hearing, Petitioner apparently saw three different
mental health specialists: Drs. Carol Hersh, Pamela Auble, and Judith Kaas Weiss. On 26 June
1996, Dr. Hersh began treating Tiffiney and provided an initial psychiatric evaluation. After noting
that Tiffiney appeared of about average intelligence, Dr. Hersh recorded the following
impressions:[64/65]AXIS I:1. OPPOSITIONAL DEFIANT DISORDER2. PARENT-CHILD
PROBLEM3. R/O ANXIETY DISORDERAXIS II:DEFERREDAXIS III:NONE KNOWNAXIS
IV:STRESSOR MODERATE (school problems, conflict with parents)AXIS V:GAF 66/55Dr. Hersh
noted that Tiffiney did not need medication at that time; that she did not fit the definition of SED;
that the Johnsons needed family counseling; and that Tiffiney needed individual counseling to
help develop coping skills and independence.In a June 1997 deposition, Dr. Hersh indicated
that she thought that the Johnsons were substantial contributors to Tiffiney’s acting out. Dr.
Hersh indicated that the parents set polar opposite limits for Tiffiney — Mr. Johnson setting



extraordinarily difficult limits for any adolescent and Mrs. Johnson finding it difficult to set any
limits — and that they seemed to use Petitioner as a weapon against each other. …Additionally
during this deposition, Dr. Hersh acknowledged that her assessment had changed since June
1996 when she did not believe Tiffiney’s history was consistent with a diagnosis of ADD or
ADHD. By 1 May 1997, Dr. Hersh had concluded that ADD or ADHD was a reasonable
diagnosis. This change in diagnosis resulted from Tiffiney’s positive (if not overwhelming)
response to Ritalin treatment. Dr. Hersh conceded that providing an absolutely certain diagnosis
was difficult. …On 16 November 1996, Dr. Judith Kaas Weiss evaluated Tiffiney. Dr. Weiss
concluded that her evaluation supported “attentional deficit with hyperactivity” and “a significant
behavior disorder.” Dr. Weiss also noted the possibility that a diagnosis of reactive attachment
disorder might be appropriate. At the hearing in July 1997, Dr. Weiss stated, “I think [Tiffiney] is
one of the most disturbed children that I have ever seen in 35 years.” She noted that Tiffiney had
several disabilities, “She does have some learning disability. She does have some
neurotransmitter problems that are being expressed as Oppositional Defiant Disorder and
Attention Deficit Disorder and Hyperactivity, but I think it goes beyond that.” Dr. Weiss also
testified at the hearing that she felt Tiffiney exhibited inappropriate feelings under normal
circumstances. Additionally, she felt that such inappropriate behavior and feelings impacted her
performance at school, e.g., she was expelled from school. She also opined that Tiffiney’s
Reactive Attachment Disorder and Oppositional Defiant Disorder would adversely impact her
educational performance in the future. Dr. Weiss further opined that Tiffiney needed an
educational environment in which her teachers are compassionate and have a lot of patience,
but that a program of behavior modification would fail because of Tiffiney’s impulsiveness. She
thought that Tiffiney would need to be in a classroom with fifteen students and a teacher and
teacher’s aide or in a classroom with fewer than fifteen students. Additionally, Dr. Weiss thought
that Tiffiney needed medication and probably needed to be in a [65/66]24-hour intensive
therapeutic situation. Dr. Weiss felt that it would be impossible to educate Tiffiney in a normal
classroom. Dr. Weiss also testified that she thought Tiffiney was a sociopath. Dr. Weiss did not
think that Tiffiney’s problems were the result of a dysfunctional family or inadequate parenting;
rather the family’s problems resulted from Tiffiney’s problems.On 26 March 1997, Pamela Auble,
Ph.D., evaluated Tiffiney based on a referral from the Vanderbilt Legal Clinic. In the report based
on this evaluation, Dr. Auble concluded that Tiffiney was “suffering from an attention deficit/
hyperactivity disorder, an oppositional defiant disorder, and a parent-child problem.” She also
noted that Tiffiney exhibited some characteristics that were consistent with borderline
personality disorder, but it was difficult to diagnose such a disorder until after Tiffiney matured
through adolescence. Additionally, Dr. Auble noted her failure to see consistent evidence of
reactive attachment disorder or of learning disabilities. Dr. Auble opined that Tiffiney should
continue in small classrooms and in individualized instruction to obtain maximum benefit from
school. Additionally, family counseling was recommended. Dr. Auble thought that Tiffiney did not
meet the criteria for certification as Seriously Emotionally Disturbed. She acknowledged that



Tiffiney had a history of and continued to engage in inappropriate behavior, but that she did not
believe that Tiffiney’s behavior was a manifestation of a disturbing internal emotional state or a
misperception of the environment.When Dr. Auble testified at the due process hearing, she
stated that Tiffiney’s ADHD would have to be classified as mild due to the extent of the
disagreement over the diagnosis, e.g., Drs. Thompson and Tramontana did not diagnose it, and
Drs. Blair and Hersh did not make firm diagnoses. In response to a question of whether Tiffiney
needed special education services, Dr. Auble replied, “Because of her Attention Deficit Disorder,
it is my opinion that she needs small class size and individualized instruction, and that can help
her obtain the maximum benefit from school.” According to Dr. Auble, the Johnsons’ family
problems did affect Tiffiney’s acting out. Dr. Auble indicated that she disagreed with Dr. Weiss’s
conclusions that Tiffiney is Seriously Emotionally Disturbed; that she has Reactive Attachment
Disorder; and that she has a learning disability. Dr. Auble did agree with Dr. Weiss’s opinion that
Tiffiney has ADHD. Dr. Auble did note that Tiffiney exhibited some traits that would support Dr.
Weiss’s diagnosis that Tiffiney was a sociopath, but that such a determination was premature
given Tiffiney’s age and the fact that her personality was still forming.A due process hearing was
held on 16th and 17th of July 1997 before Administrative Law Judge William Jay Reynolds. ALJ
Reynolds issued his opinion and findings of fact denying Petitioner’s claim on 9 December
1997.Between October 1997 and June 1998, Phyleen Ramage, M.D., treated Tiffiney. Dr.
Ramage first saw Tiffiney on 22 October 1997. She originally diagnosed Tiffiney with ADHD, but
later opined that Tiffiney probably fell within a subset of persons who exhibit ADHD-like
symptoms but are actually bipolar. Dr. Ramage said that this diagnosis was verified when she
accidentally provided Tiffiney medicine meant to treat her ADHD symptoms but actually
precipitated a manic episode. It was one of these manic episodes which resulted in Tiffiney’s
expulsion from Benton Hall. Dr. Ramage opined that Tiffiney met the criteria for a finding of
Emotionally Disturbed [66/67]which entitled her to additional assistance with school and
placement. Additionally, Dr. Ramage stated that Tiffiney was the most impulsive person she had
ever met. She stated that after Tiffiney was hospitalized for a second time, that Tiffiney was
suffering from an inability to learn and that she would require tight supervision, frequent
redirection, and a lot of structure. Dr. Ramage also detailed behavior that supported her
diagnosis of bipolar. This includes extremely impulsive behavior, such as sitting in a car at a stop
light and striking up a conversation with a man in the next car, chasing a car that cut her off in
traffic onto a dark road, running away to Florida with a guy she barely knew, and having a loaded
gun at school for no apparent reason. Dr. Ramage noted that she did not notify anyone of her
diagnosis of bipolar disorder until 23 January 1998.After Tiffiney’s expulsion from Benton Hall,
she enrolled in Williamson County’s Page High School. The Williamson County M-Team
determined that Tiffiney was eligible for special education because she was Emotionally
Disturbed and had a learning disability. This M-Team concluded that she met the state criteria
and that her needs could not be met in the regular program without special education.In June
1998, Tiffiney was admitted to the New Life Lodge for substance abuse treatment. The



psychological evaluation performed by Mary Kathryn Black, Ph.D., on Tiffiney indicated
polysubstance abuse, ADHD (combined type), and anxiety disorder. The psychologist did
estimate that Tiffiney’s intelligence to be within the range of average to high average.One of the
several purposes served by the Individuals with Disabilities Education Act is “to ensure that all
children with disabilities have available to them a free appropriate public education that
emphasizes special education and related services designed to meet their unique needs and
prepare them for employment and independent living.”In reviewing cases brought under , the
district court is to engage in a two part assessment: (1) whether the state has complied with the
IDEA’s procedural requirements and (2) whether the resulting individualized educational
program is reasonably calculated to enable the child to receive educational benefits. … When
considering procedural matters, a court “should ‘strictly review technical deviations for
procedural compliance.’ ” Where the procedural requirements are satisfied, the court should give
greater deference to the district’s placement decision.… Administrative findings in an IDEA case
may be set aside only if the evidence before the court is more likely than not to preclude the
administrative decision from being justified based on the agency’s presumed educational
expertise, a fair estimate of the worth of the testimony, or both. A court should defer to the
administrative findings only when educational expertise is relevant to those findings and the
decision is reasonable. By so deferring, “due weight” will have been given to the state
administrative proceedings.A court thus gaining jurisdiction (1) “shall receive the records of the
administrative proceedings”; (2) “shall hear additional evidence at the request of a party”; and (3)
“basing its decision on the preponderance of the evidence, shall grant such relief as the court
determines is appropriate.” .[67/68]The Sixth Circuit has provided guidance to district courts as
to when introduction of additional evidence is appropriate. In , the court stated that “additional
evidence” was not limited to situations such as supplementing or filling in gaps of evidence
previously introduced. … Thus, it appears that the Sixth Circuit applies a fairly liberal standard
for the admittance of evidence to the extent that it sheds light on the reasonableness of the
original decision, but not if the evidence brings up new issues.Applying this standard, the Court
grants Petitioner’s request for the admission of additional evidence — specifically, evidence of
Petitioner’s subsequent treatment by Dr. Ramage, Petitioner’s subsequent educational records,
records of Petitioner’s treatment at Vanderbilt’s Psychiatric Hospital from December 1997
through February 1998, and medical records from Tiffiney’s stay at the New Life Lodge.
Pursuant to the above precedent, this Court notes that such evidence is admitted for the narrow
and sole purpose of determining whether Tiffiney qualified as disabled at the time of the due
process hearing. Thus, subsequent manifestations of disabling traits are relevant only to the
extent they confirm that a student was disabled at the time of the final decision. To the extent that
the evidence demonstrates a subsequent onset of a disabling condition, it presents a new issue
not before the ALJ and, thus, not ripe for determination by this Court.… The IDEA provides a two
part definition of child with a disability. See . Thus, Tiffiney qualifies as a child with a disability if
she meets the following definition:[A] child —(i) with mental retardation, hearing impairments



(including deafness), speech or language impairments, visual impairments (including
blindness), serious emotional disturbance (hereinafter referred to as “emotional disturbance”),
orthopedic impairments, autism, traumatic brain injury, other health impairments, or specific
learning disabilities; and(ii) who, by reason thereof, needs special education and related
services.… Petitioner proffers two arguments that Tiffiney qualifies for special education. First
Petitioner argues that she qualifies under the “other health impairments” prong of section 1401(3)
(A) due to her ADD and/or ADHD. Second, Petitioner argues that she qualifies as a child with a
disability because of her Serious Emotional Disturbance.Although the ALJ’s decision that
Tiffiney did not meet the criteria for disability under the IDEA conformed to the preponderance of
evidence before him, this Court holds that in light of the additional evidence now before it, that
Tiffiney was disabled as of June 1997 when the Respondent made its final determination. The
evidence before the court is cloudy; there has been substantial disagreement among the
numerous professionals who have evaluated and treated Tiffiney. When considered as a whole
— however murky and conflicting — the preponderance of the [68/69]evidence indicates that
Tiffiney then suffered from an Emotional Disturbance as defined under the IDEA.A finding that a
child suffers from an emotional disturbance requires the existence of the following:[A] condition
exhibiting one of more of the following characteristics over a long period of time and to a marked
degree that adversely affects a child’s educational performance:(A) An inability to learn that
cannot be explained by intellectual, sensory, or health factors.(B) An inability to build or maintain
satisfactory interpersonal relationships with peers and teachers.(C) Inappropriate types of
behavior or feelings under normal circumstances.(D) A general pervasive mood of unhappiness
or depression.(E) A tendency to develop physical symptoms or fears associated with personal
or school problems.Dr. Ramage’s testimony provides the greatest support for a determination
that Tiffiney was Emotionally Disturbed. Her evaluation, furthermore, indicates that many of the
traits and concerns raised by other specialists support a finding of emotional disturbance, even
though the specialists themselves did not make such a finding.The evidence before the ALJ was
replete with references to Tiffiney’s inappropriate behavior under normal circumstances. Despite
the examples of inappropriate behavior, most of the evaluators did not find Emotional
Disturbance because they concluded that the behavior lacked emotional roots. Dr. Auble
testified that based on her review of prior evaluations Tiffiney did engage in inappropriate
behavior. However, she stated that such behavior did not support a finding of emotionally
disturbed because it results from a behavioral disorder and is not “a manifestation of a disturbing
emotional state or a psychotic process.” Dr. Thompson diagnosed Tiffiney with having a
behavioral problem known as “Oppositional-Defiant Disorder.” Dr. Thompson explained that
there must be an emotional disorder to go along with abnormal behavior or feelings under
normal circumstances to support a finding of emotional disturbance. Dr. Thompson implied that
this underlying emotional disorder was missing from Tiffiney; her behavioral problems were
related to social maladjustment, Oppositional Defiant Disorder, and parent-child problems. …Dr.
Ramage’s testimony, however, indicated that Tiffiney’s behavior was, indeed, related to an



underlying emotional disorder. She testified that Tiffiney had many traits that were consistent
with ADHD, but that in actuality she was bipolar. She testified, “There are a subset of children
who look very ADHD-like as little kids, who don’t respond well to typical ADHD interventions,
behavioral, educational, medication, maybe, who if you follow them into adulthood they were not
probably ADHD at all. They were probably bipolar.” This sequence of events aptly describes
Tiffiney’s situation. …[69/70]When the observations of Tiffiney’s inappropriate behavior are
combined with Dr. Ramage’s persuasive diagnosis of bipolar disorder and opinion that her
behavioral patterns result from this disorder, Tiffiney clearly demonstrates one of the
characteristics indicative of an emotional disturbance. To qualify as Emotionally Disturbed,
however, Tiffiney must have exhibited such inappropriate behavior over an extended period of
time to a marked degree and such behavior must have adversely affected her educational
performance. The first two criteria, the (1) exhibition of the behavior to a marked degree and (2)
over a long period of time, are not seriously contested. Certainly, the record demonstrates
severe behavioral problems over the course of Tiffiney’s lifetime. The parties do dispute whether
such behavior has adversely affected Tiffiney’s educational performance.The Special Education
Manual of Tennessee discusses the meaning of adverse effect on educational performance and
notes that it “pertains to the child’s diminished academic performance in the classroom,
impaired school learning experience, and/or failure to master skill subjects.” The problems
caused by emotional disturbance must be “significant enough to require interventions that
cannot be provided without special education services.” Additionally, the manual notes that if the
student is “making reasonable progress and their needs can be accommodated within regular
education, the special education services should not be provided to theses
students.”Respondent correctly notes that the record indicates in many ways that Tiffiney is
making reasonable progress in school. Her grades have been satisfactory in most cases,
although it does appear that she performed better and more consistently at Benton Hall. The
problem, therefore, is not so much Tiffiney’s lack of performance but that she has been unable to
remain in school. She has been expelled from both Goodpasture and Benton Hall. This inability
to remain in school while in a regular school environment — or even the more controlled
environment of Benton Hall — indicates that Tiffiney’s needs were not accommodated within the
regular education system. Thus, Tiffiney was eligible for special education services under the
IDEA due to her Emotional Disturbance.… For the reasons stated above, the Court grants
Petitioner’s request to submit additional evidence for the limited purpose of establishing that she
was disabled as determined by the IDEA at the time of her due process hearing; grants
Petitioner’s Motion for Judgment on Appeal; and awards Petitioner her tuition expenses for the
1996-97 school year at Benton Hall School.NOTES AND QUESTIONS1. As the previous
section shows, disabling conditions are very specifically defined by statute and regulation.
Springer and Johnson are examples of the judicial interpretation of the definition of disability,
reaching different results on the question of whether students were “seriously emotionally
disturbed,” as those terms are used in IDEA. The regulatory definition quoted in the case itself



draws the distinction between serious emotional disturbance and social maladjustment, ,
although it suggests that some children are subject to both and are eligible under the emotional
disturbance heading. For example, in , the court found that [70/71]a student who had been
suspended frequently for threatening students and teachers and who had made suicidal
comments was eligible under the emotional disturbance category on the strength of evidence
that he was unable to maintain interpersonal relationships and performed poorly in class and on
standardized tests, rejecting the argument that he was merely socially maladjusted.2. Johnson
also involves the often-controversial diagnosis of Attention Deficit Disorder and Attention Deficit
Hyperactivity Disorder (ADD/ADHD). The U.S. Department of Education’s regulations on this
subject provide that attention deficit disorder or attention deficit hyperactivity disorder may
constitute “other health impairment” under IDEA if it is a chronic or acute health problem that
results in “limited strength, vitality, or alertness, including a heightened alertness to
environmental stimuli, that results in limited alertness with respect to the education environment”
and “adversely affects educational performance.” . At the point that the Department adopted this
regulatory definition of “other health impairment,” it noted that ADD/ADHD may also be
categorized as “emotional disturbance” or as “specific learning disability.” 64 Fed. Reg. 12406,
12542–43 (1999). The Department also noted: “No child is eligible for services under the Act
merely because the child is identified as being in a particular disability category. Children
identified as ADD/ADHD are no different, and are eligible for service only if they meet the criteria
of one of the disability categories in Part B [of IDEA], and because of their impairment, need
special education and related services.” . This point is well made by the court in Johnson. For
general information on dealing with ADD/ADHD in classrooms, see Gerard A. Gioia & Peter K.
Isquith, New Perspectives on Educating Children with ADHD: Contributions of the Executive
Functions, .3. Like serious emotional disturbance, ADD/ADHD (which is not a subcategory of
serious emotional disturbance) can also present fact patterns where the distinction between
disability and poor and disruptive behavior needs to be defined. Cases arise in many contexts.
For example, when a fourth-grader with ADHD did not follow the directions for a class project, he
was barred from participating in a class field trip which the class earned in a school-wide
competition based on the project. What information is needed to determine the propriety of this
decision by the school and how should the court evaluate this? See (holding that student’s
refusal to follow instructions was not basis for cognizable claim and finding no evidence that
ADHD was basis for exclusion).4. Johnson and the cases that follow in this chapter also
illustrate the evidentiary complexity of special education decisions. Virtually the entire text of the
opinion as it deals with expert testimony is reproduced here to highlight the many levels of
decision-making and hearings as well as the plethora, and confusion, of expert testimony. How
many experts evaluated Tiffiney in the course of these proceedings? Was there clear consensus
on her condition? Possible diagnoses included ADHD, bipolar disorder, oppositional defiance
disorder, serious emotional disturbance, and just plain “manipulative and impulsive” behavior,
the latter presumably not a qualifier for special education. Additionally, there is a subtext



suggested by the court as to how many, if any, of Tiffiney’s problems were [71/72]attributable to
her parents’ approach to raising her. Is there a better or easier way to address these questions?
5. As these cases and others suggest, the demand for residential placement for students with
serious emotional and behavioral issues is one of the most controversial areas of special
education. One subset of these cases involves students who are drug addicted, and, not
surprisingly, find their work at school impaired by drug usage. Some authors are highly critical of
the view that IDEA requires school districts to provide these students’ placements. See generally
David S. Doty, A Desperate Grab for Free Rehab: Unilateral Placements under IDEA for
Students with ; Beth Hensley Orwick, “Bartender, I’ll Have a Beer and a Disability”; Alcoholism
and the Americans with Disabilities Act: Affirming the Importance of the Individualized Inquiry
Determining the Definition of Disability, .6. States receiving funds under IDEA are obligated to
assure that the McKinney Vento Act provisions relevant to homeless children are met. McKinney
Vento provides that “Each State educational agency shall ensure that each child of a homeless
individual and each homeless youth has equal access to the same free, appropriate public
education, including a public preschool education, as provided to other children and youths.” .
McKinney Vento further provides that “Homelessness alone is not sufficient reason to separate
students from the mainstream school environment.” . What unique issues are such students
likely to present to local and state policy makers?D. BENEFIT FROM SPECIAL EDUCATIONAs
the Johnson case in the previous part indicates, the eligibility criterion of needing special
education and related services as a result of disability is unique to IDEA. Eligibility depends on
evidence of an adverse educational impact as a result of the disability. Litigation in this area,
again, involves a good deal of expert opinion on the nature of the disability and its
manifestations. Because this is not a specified criterion for section 504, students will often assert
eligibility for services under that statute as well as IDEA, and cases will discuss both statutory
schemes.J.D. v. PAWLET SCHOOL DISTRICTThe court found an academically gifted student
with emotional and behavioral problems not eligible for special education under IDEA and
analogous state law. It ruled that the IEP offering placement at local high school and counseling
provided a reasonable accommodation under section 504.Katzmann, Circuit Judge.J.D., by his
parent J.D., appeals from a final judgment of the United States District Court for the District of
Vermont granting the defendants-appellees’ motion [72/73]for summary judgment dismissing
the complaint in its entirety. The district court held that: (1) J.D. failed to meet the “adverse effect”
eligibility criterion of the Vermont Department of Education Special Education Regulations
(“VSER”), which implement the Individuals with Disabilities Education Act (“IDEA”), (2) the
defendants-appellees did not discriminate against J.D. in violation of § 504 of the Rehabilitation
Act of 1973 and (3) J.D. was not entitled to relief based on alleged violations of certain
procedural safeguards in the IDEA. We affirm.The following facts are undisputed except where
noted. J.D., a minor of high school age at all times relevant to this action, is an academically
gifted child who also has emotional and behavioral problems. Defendants Bennington-Rutland
Supervisory Union and Pawlet School District (collectively, the “School District”) are local



educational agencies within the meaning of and receive federal funds. Defendant Vermont
Department of Education is a State educational agency within the meaning of and also receives
federal assistance. (The Department and its commissioner, Marc Hull, are collectively referred to
as the “State Defendants.”)J.D. attended Pawlet Elementary School through the third grade
when he transferred to Poultney Elementary School outside the Pawlet School District for the
fourth and fifth grades. Partly because of his academic progress, he skipped the sixth grade and
was placed in Poultney High School (“PHS”) for the seventh grade, where he was allowed to
take ninth grade English. While in the seventh grade, J.D. took an IQ test on which he scored in
the top two percent of his age group. In the eighth grade, J.D. took the Comprehensive Test of
Basic Skills, a norm-based examination on which he received grade equivalency scores for
reading, language, and mathematics that were predominantly in the tenth, eleventh, and twelfth
grade levels. Even his lowest score, in spelling, placed him at the mid-eighth grade level. In the
ninth grade, he took classes at or above his grade level in a variety of subjects and achieved
grades ranging from B to A+.1. The IDEA EvaluationDuring the summer of 1996, between J.D.’s
ninth and tenth grade years, J.D.’s parents requested that he be evaluated for special education
because they were concerned that PHS was not meeting their son’s intellectual or emotional
needs. In response, the School District convened an Evaluation and Planning Team (the “EPT”)
to determine J.D.’s eligibility for special education. The EPT considered J.D.’s results on
standardized academic achievement tests, his cumulative school file consisting of grades,
progress reports, and teacher comments, and a psychological evaluation conducted by Dr.
Roger Meisenhelder, a psychologist selected by J.D.’s parents. According to Dr. Meisenhelder,
J.D. had “superior” verbal and language skills, together with good concentration and “highly
developed” conceptual and abstract thinking skills. These conclusions were largely consistent
with J.D.’s academic record from kindergarten through the ninth grade.However, Dr.
Meisenhelder also observed that J.D. experienced “frustration, boredom, alienation, apathy, and
hopelessness” because of an absence of intellectual peers at PHS, and that these feelings
persisted despite a “somewhat differentiated curriculum at school,” leading to passive resistance
as well as aggressive behavior [73/74]at school. Dr. Meisenhelder recommended that J.D. be:
(1) classified as a student with an “emotional and behavioral” disability; (2) placed in a school
environment in which he has academically challenging courses and intellectual peers; and (3)
given individual and family counseling.Based on Dr. Meisenhelder’s report, the EPT concluded
that J.D. had an emotional-behavioral disability within the meaning of Rule 2362.1(h) of the
VSER, as further explained below. When the EPT members were unable to reach consensus on
whether J.D.’s disability adversely affected his educational performance, the School District,
pursuant to Rule 2364.1, offered its decision that J.D. did not meet this criterion and notified
J.D.’s parents of their right to challenge this decision.2. The 504 EvaluationHaving decided that
J.D. was ineligible for special education under the IDEA, the EPT referred his request to an
evaluation team (the “504 Team”) to determine whether he qualified for protection under § 504 of
the Rehabilitation Act. In December 1996, the 504 Team informed J.D.’s parents that J.D. was a



“qualified individual with a disability” and was eligible for accommodations. On January 10,
1997, the 504 Team offered J.D. a two-part program of support which was to include (1)
individual counseling, and (2) training in peer relationship skills in the academic setting. In the
same letter, the 504 Team stated that another meeting would be held on January 21, 1997 to
determine academic accommodations, if any. Rather than await the outcome of that meeting,
J.D.’s parents notified the School District on January 15 that they had unilaterally enrolled their
son in Simon’s Rock College, an out-of-state boarding school for the academically gifted, and
requested funding for his tuition and costs.Notwithstanding the parents’ decision, the 504 Team
proceeded with the January 21 meeting and subsequently informed J.D.’s parents that the Team
considered three placements: at PHS, which J.D. had been attending since the seventh grade; at
Troy Academy, an approved independent local secondary school which is affiliated with PHS;
and at Simon’s Rock College. The School District recommended PHS, noting that it offered
courses in advanced placement biology, chemistry, United States history, and Pacesetter
mathematics, with additional access to literature and English courses at a nearby college. The
Team specifically rejected Simon’s Rock because it is a post-secondary institution, explaining,
among other things, that the School District had no duty to provide post-secondary education.
The School District did not expressly offer or reject Troy Academy. …II. DISCUSSIONWhether
the district court accurately applied the statutory and regulatory terms in the IDEA and the
Vermont implementing regulations to J.D.’s educational and emotional history is a mixed
question of law and fact, which we review de novo.We begin with the substantive IDEA claim
because its resolution will facilitate our decision as to the procedural IDEA claim. The
substantive claim presents a matter of first impression: whether an academically gifted child with
an emotional-[74/75]behavioral disability is eligible for special education under the IDEA and the
corresponding Vermont regulations. We agree with the district court that he is not. …Under the
IDEA, the term “children with disabilities” means, among others, children with a “serious
emotional disturbance … who, by reason thereof, need special education and related services.”
§ 1401(a)(1)(A) (emphasis added); see . The federal regulations promulgated under the statute
further define “serious emotional disturbance” as:a condition exhibiting one or more of the
following characteristics over a long period of time and to a marked degree that adversely
affects a child’s educational performance. …(B) An inability to build or maintain satisfactory
interpersonal relationships with peers and teachers;(C) Inappropriate types of behavior or
feelings under normal circumstances;(D) A general pervasive mood of unhappiness or
depression; or(E) A tendency to develop physical symptoms or fears associated with personal or
school problems.. However, neither the IDEA nor the federal regulations define the terms “need
special education” or “adverse effect on educational performance,” leaving it to each State to
give substance to these terms.2. The Vermont Special Education RegulationsThe VSER,
promulgated by the Vermont Department of Education, have been approved by the U.S.
Department of Education. Rule 2362(1) establishes three eligibility criteria for special education
that are consistent with the IDEA:… To be determined eligible for special education … the Basic



Staffing Team must determine that the student:(a) meets one or more disability categories (Rule
2362.1);(b) exhibits the adverse effect of the disability on educational performance; and(c) is in
need of special education.Rule 2362(2)(b) defines “adverse effect of the disability on
educational performance” as follows:that the student is functioning significantly below expected
age or grade norms, in one or more of the basic skills. This determination of adverse effect,
usually defined as 1.0 standard deviation or its equivalent, shall be documented and supported
by two or more measures of school performance. These measures may include but are not
limited to: — parent or teacher observation, grades, curriculum-based measures, work or
language samples, other test results.[75/76]Rule 2362(3) further provides:Unless otherwise
stated in an individual category of disability (Rule 2362.1), basic skill areas are defined as:(a)
oral expression;(b) listening comprehension;(c) written expression;(d) basic reading skills;(e)
reading comprehension;(f) mathematics calculation;(g) mathematics reasoning; and(h) motor
skills.a. “Adverse Effect” Measured by Effect on Basic SkillsThe defendants contend that J.D. did
not meet the “adverse effect” eligibility criterion under Rule 2362(1). Relying on the list of basic
skills in Rule 2362(3), the defendants argue that J.D.’s emotional disability had no adverse effect
on his educational performance because he consistently performed at or above the level of his
age cohorts in each of the enumerated areas. J.D., on the other hand, points out that Rule
2362(3) states that the list of basic skills is used to determine eligibility for special education,
“unless otherwise stated in an individual category of disability.” J.D. interprets Rule 2362(3) to
mean that the basic skills enumerated therein do not apply to a student, such as himself, who
has a disability enumerated in Rule 2362.1. …An emotional-behavioral disability shall be
identified by the occurrence of one or more of the following conditions exhibited over a long
period of time and to a marked degree:. …2. An inability to build or maintain satisfactory
interpersonal relationships with peers and teachers;3. Inappropriate types of behavior or feelings
under normal circumstances;4. A general pervasive mood of unhappiness or depression.J.D.
argues that the 2362.1(1)(h) list, not the 2362(3) list, must be used to discern whether his
emotional-behavioral disability has caused an adverse effect.Based on the language and
structure of the VSER, we have no choice but to reject J.D.’s interpretation. …J.D. also argues
that his educational performance cannot be measured by his grades and achievement test
results alone, which were indisputably at or above the norm for his age group. … Based on the
overwhelming evidence in the record, the district court did not err in concluding that J.D.’s basic
skills, and hence his [76/77]educational performance, were not adversely affected by his
disability within the meaning of the Vermont Rule.J.D., on the other hand, emphasizes his
emotional condition, including his difficulty with interpersonal relationships and negative
feelings. However, while these are signs of an emotional disability, under the statutory and
administrative schemes, they are not measures of an adverse effect on basic skills by which
educational performance must be assessed. …The Rehabilitation Act was enacted to promote,
among other things, the inclusion and integration of persons with disabilities into mainstream
society. See . To this end, § 504 of the Rehabilitation Act provides:No otherwise qualified



individual with a disability in the United States … shall, solely by reason of her or his disability,
be excluded from the participation in, be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial assistance. …In the education field, the
Rehabilitation Act complements the IDEA and the corresponding Vermont regulations. Whereas
the latter authorities require federally funded State and local educational agencies to provide
special education and related services to students who meet specified eligibility criteria, § 504 of
the Rehabilitation Act prohibits such agencies from discriminating against students with
disabilities. The federal regulations promulgated under § 504 with respect to education
provide:A recipient that operates a public elementary or secondary education program shall
provide a free appropriate public education to each qualified handicapped person who is in the
recipient’s jurisdiction, regardless of the nature or severity of the person’s handicap.. An
“appropriate education” within the meaning of § 504 means:regular or special education and
related aids and services that (i) are designed to meet individual educational needs of
handicapped persons as adequately as the needs of nonhandicapped persons are met and (ii)
are based upon adherence to procedures that satisfy the requirements of §§ 104.34, 104.35,
and 104.36.As is apparent from this definition, under the § 504 regulations, a student may have
a viable discrimination claim even if his or her academic performance is satisfactory, provided
the student establishes that he or she does not enjoy equal access to the school’s programs.On
the other hand, the duty to provide a free appropriate public education is not without limits. As
the Supreme Court has explained in the higher education context, the Rehabilitation Act
distinguishes “between the evenhanded treatment of qualified handicapped persons and
affirmative efforts to overcome the disabilities caused by handicaps.” While a federal funds
recipient must offer “reasonable” accommodations to individuals with disabilities to ensure
meaningful access to its federally [77/78]funded program, § 504 does not mandate “substantial”
changes to its program. We have also held that in evaluating the accommodation offered by a
defendant, courts should be “mindful of the need to strike a balance between the rights of [the
student and his parents] and the legitimate financial and administrative concerns of the School
District.”Section 104.33(b)(2) of the federal regulations explains that implementation of an IEP is
one way of ensuring the provision of a free appropriate public education. See . Section 104.33(c)
(3) requires a student with a disability to be placed in a public or private residential program at
no cost to the person or his or her parents if that is necessary to provide a free appropriate
public education. On the other hand, if a federal funds recipient “has made available … a free
appropriate public education to a handicapped person and the person’s parents … choose to
place the person in a private school, the recipient is not required to pay for the person’s
education in the private school.” § 104.33(c)(4).Furthermore, the federal regulations express a
preference for educating qualified persons with disabilities “in the regular educational
environment operated by the recipient unless it is demonstrated by the recipient that the
education of the person in the regular environment with the use of supplementary aids and
services cannot be achieved satisfactorily.” § 104.34(a).The sole issue on appeal with respect to



the § 504 claim is whether the proposed IEP constituted a reasonable accommodation. We find
that it did.As explained above, the multi-component IEP that the School District proposed to J.D.
responded to the major recommendations of his psychologist. In addition to advanced
placement courses at PHS, the program would have given him access to some college-level
courses at a nearby college (presumably at the School District’s expense). Although the IEP
would not have placed J.D. among intellectual peers of his own age, the School District did offer
to provide individual counseling and training in peer relationship skills to cope with his feelings of
isolation and frustration. We do not think that the School District’s refusal to fund J.D.’s
enrollment among intellectual peers of his own age, without more, amounts to discrimination. As
noted above, the § 504 regulatory scheme expresses a preference for mainstreaming students
with disabilities in a school district’s regular school environment, unless that objective cannot be
achieved even with the aid of supplementary services. Here, the overwhelming uncontroverted
evidence shows that J.D.’s academic progress at PHS was exemplary. To the extent he was
emotionally troubled, we cannot say that the counseling component of the IEP was an
unreasonable accommodation, at least until such time, if ever, that it is proven ineffective.The
heart of J.D.’s opposition to the proposed accommodation is that it was not optimal. However, §
504 does not require a public school district to provide students with disabilities with potential-
maximizing education, only reasonable accommodations that give those students the same
access to the benefits of a public education as all other students. …In sum, although we
sympathize with the understandable desire of J.D.’s parents to provide the best possible
education for their academically gifted child, we find no [78/79]error in the district court’s holding
that the defendants did not discriminate against J.D. in violation of § 504 by declining to
reimburse him for tuition and costs at an out-of-state residential school.At bottom, in the matter
before us, we as a court are constrained because this case involves issues of policy that are the
domain of the legislative and administrative branches.MR. I. v. MAINE
SCHOOL ADMINISTRATIVE DISTRICT NO. 55The court found that a school district improperly
denied IDEA eligibility for a child with Asperger’s Syndrome and depressive disorder despite the
school’s claim that the disability had no adverse effect on educational performance. The court
relied in part on state law defining educational performance and on state and federal law
establishing broad standards for special education, and tying the need for special education to
benefit from special education in adversely affected areas of educational performance rather
than overall achievement in school. At the same time, the court affirmed denial of tuition
reimbursement and compensatory education remedies.Howard, Circuit Judge.This case
presents an issue of eligibility for benefits under the Individuals with Disabilities Education Act,
(the “IDEA”). We have previously noted that such issues can require a “difficult and sensitive”
analysis. … This case is no exception. The appellant, Maine School Administrative District No.
55 (“the district”), appeals the district court’s determination that the appellees’ daughter (“LI”)
qualifies as a “child with a disability” eligible for special education and related services under the
IDEA as a result of her Asperger’s Syndrome. The appellees (“Mr. and Mrs. I” or “the parents”)



cross-appeal the district court’s rulings that (1) even though LI was entitled to IDEA services, her
parents were not entitled to reimbursement of their expenses in unilaterally placing LI in a private
school following the district’s refusal to provide those services and (2) the district would not be
separately ordered to provide compensatory education services to reverse the effects of that
decision on LI’s progress. We affirm the judgment of the district court.I.We begin with an
overview of the statutory framework. The IDEA provides funding to each state “to assist [it] to
provide special education and related services to children with disabilities,” , provided that “[a]
free appropriate public education is available to all children with disabilities residing in the state.
…” Id. § 1412(a)(1)(A). In this sense, a “free appropriate public education” encompasses
“special education and related services,” id. § 1401(9), including “specially designed instruction,
at no cost to parents, to meet the unique [79/80]needs of a child with a disability. …” Id. §
1401(29).To receive special education and related services under the IDEA, a child must qualify
as a “child with a disability.” In relevant part, a “child with a disability” is a child(i) with mental
retardation, hearing impairments (including deafness), speech or language impairments, visual
impairments (including blindness), serious emotional disturbance (referred to in this chapter as
“emotional disturbance”), orthopedic impairments, autism, traumatic brain injury, other health
impairments, or specific learning disabilities; and(ii) who, by reason thereof, needs special
education and related services.Id. § 1401(3)(A). The Secretary of Education has promulgated a
regulation defining each of the categories of disability set forth in § 1401(3)(A)(i). Those
definitions, so far as they are relevant here, require that each of the enumerated conditions
“adversely affect[] a child’s educational performance” to constitute a disability. (autism), (c)(4)(i)
(emotional disturbance), (c)(9)(ii) (other health impairment).The IDEA places the burden of
identifying children with disabilities upon each state. . In deciding whether a particular student
has a disability under the IDEA, Maine uses a “pupil evaluation team,” or “PET,” 05-071-101 Me.
Code. R. § 9.4 (2006), consisting of the student’s parents, a representative from the school
district, and a number of educational and other professionals. Id. § 8.6; see also . Though the
members of the PET attempt to achieve consensus on this issue, the school district retains the
“ultimate responsibility to ensure that a student is appropriately evaluated” for IDEA eligibility.
05-071-101 Me. Code. R. § 8.11(C).The parents of a child deemed ineligible for IDEA benefits
can challenge that determination before an impartial hearing officer. , , . After the hearing, the
officer issues a final administrative decision, accompanied by findings of fact. Id. §§ 1415(h)(4),
(i)(1)(A). Any party aggrieved by the decision can then file a civil action in federal district court.
Id. § 1415(i)(2)(A). Then the “trial court must make an independent ruling based on the
preponderance of the evidence, but the Act contemplates that the source of that evidence
generally will be the administrative hearing record, with some supplementation at trial.” , aff’d
sub nom. (“Burlington”); see also .In keeping with this approach, the district court referred the
case to a magistrate judge for proposed findings and a recommended disposition, see , which
were made based on the facts adduced at the due process hearing and supplemental evidence
submitted by the parents. The district court, in the absence of an objection from either side,



accepted the magistrate’s proposed findings wholesale. In the continued absence of any
challenge to these factual findings, we take the same tack.[80/81]II.A.LI attended Cornish
Elementary School in Cornish, Maine, until 2003. Though she excelled academically, by the
fourth grade she began to experience sadness, anxiety, and difficulty with peer relationships.
These problems persisted into the fifth grade, when LI sought to distance herself physically from
most of her classmates. Her parents sought psychological counseling for LI and she started
taking a prescription anti-depressant. Her grades also dropped from “high honors” to “honors.”
As the school year progressed, however, LI became more successful at interacting with her
peers and participating in class.During the summer recess preceding sixth grade, LI asked her
mother, as she had the previous summer, to allow her to be home-schooled. LI also expressed
her desire to attend The Community School (“TCS”), a private school in South Tamworth, New
Hampshire, where her older sister had matriculated. Nevertheless, LI started the 2003-2004
school year at Cornish, where Mrs. I believed her daughter would benefit, in particular, from her
assigned sixth grade teacher.By mid-September, however, LI was “slacking off” in her academic
work and regularly missing school, prompting a meeting between her teacher and Mrs. I. At this
meeting, also attended by LI, Mrs. I noticed cuts or scratches on her daughter’s arms; the
teacher offered that LI might have inflicted those wounds on herself during her “lengthy
bathroom breaks” from class. According to the teacher, LI was also having continued trouble
relating with her peers due to a “serious lack of awareness” of their social and emotional states,
which bordered on “hostility.” The teacher added that she could not “reach” LI, who had refused
to complete assignments and shown a “passive resistance to meeting learning goals.” Yet the
teacher considered LI “a very bright young girl with strong language and math skills … capable
of powerful insights in her reading and writing. …”The teacher and Mrs. I came up with a
“contract” that would have entitled LI to study more advanced topics in her areas of interest in
November if she satisfactorily completed her assignments for October. As October approached,
however, LI refused to sign the contract and stayed home from school on both September 30
and October 1. On October 1, following an argument with Mrs. I over one of LI’s academic
assignments, LI deliberately ingested excessive quantities of one her prescription drugs and two
over-the-counter medications in a suicide attempt.LI spent the balance of the day in the
emergency room at a nearby hospital and was discharged with instructions to remain out of
school for two days under high safety precautions. The hospital social worker also directed Mr.
and Mrs. I to “share with [LI] something that would change in her life, and produce a positive
impact on her emotional functioning.” Based on LI’s comments to hospital personnel that she
hated school, Mr. and Mrs. I told her that she would not have to return to Cornish Elementary and
discussed enrollment at TCS as an alternative.In the wake of her attempted suicide, LI met with
a new counselor, who, suspecting that LI might suffer from Asperger’s Syndrome, referred her to
Dr. [81/82]Ellen Popenoe for neuropsychological testing.1 Mr. and Mrs. I conveyed this
information, as well as the news of LI’s suicide attempt, to the district’s director of special
services, Jim McDevitt. They added that LI would not return to Cornish Elementary “for the time



being” and that they were looking at other options, including TCS. McDevitt explained the
process for seeking reimbursement from the district for placing LI in a private school and also
told the parents that the district planned to convene a pupil evaluation team for LI at the end of
the month. At that meeting, the PET decided that LI should receive up to ten hours of tutoring
outside of school each week pending completion of her neuropsychological testing.The testing,
finished by early November, further suggested that LI had Asperger’s Syndrome, as well as
adjustment disorder with depressed mood. Popeneo, the neuropsychologist, observed that LI
“experiences significant limitations in many areas of adaptive skills” and executive skills, “which
likely contribute[s] to her behavioral and emotional difficulties.” These behavioral difficulties,
particularly LI’s poor pragmatic language abilities and restricted range of social interests,
supported a diagnosis of Asperger’s. Popeneo recommended that LI begin seeing both a social
skills coach, who would help her develop social abilities and judgment, and a therapist familiar
with Asperger’s, who would use a cognitive-behavioral approach.Popeneo also recommended
that LI undergo a speech-language evaluation, which was completed in January 2004 by Amber
Lambke, a speech-language pathologist. Lambke observed that LI suffered “significant social
understanding deficits which impact her overall emotional and social well-being.” Like Popeneo,
Lambke recommended that LI receive direct teaching of social skills.In the meantime, McDevitt
told Mrs. I that he would attempt to find LI a tutor in accordance with the PET’s decision. Mrs. I
had not heard back from him by November 10, however, so she started home-schooling LI.
Despite additional prodding by Mrs. I in November and December, the district never provided a
tutor as ordered by the PET, nor explained its failure to do so. While LI preferred home-schooling
to attending Cornish Elementary, Mrs. I was having trouble getting LI to complete her
assignments, and her counselor believed that LI should resume formal schooling.On January 5,
2004, LI began attending TCS. Although she was withdrawn and isolated at the outset, over time
LI developed positive relationships with some of her peers. She also thrived academically,
completing assignments at the seventh- and eighth-grade level with ease. TCS, however,
provided LI with neither the direct teaching of social skills nor the cognitive behavioral therapy
that had been recommended as treatment for her Asperger’s.When the PET reconvened in early
March, it accepted Popenoe’s conclusion that LI suffered from both Asperger’s and adjustment
disorder with depressed mood. The PET also agreed that LI needed social skills and pragmatic
language instruction. The PET, however, could not reach consensus on whether LI qualified
[82/83]as a “child with a disability” under the IDEA. The district’s representatives argued that LI’s
condition, whether denominated “autism,” “emotional disturbance,” or “other health impairment,” ,
had not affected her academic performance “to a marked degree” or “over a long period of time,”
which they deemed essential to IDEA eligibility. The district then issued a “prior written notice,”
id. § 1415(b)(3), announcing its refusal to offer special education services on the stated basis of
“no significant adverse effect on education.” The district instead asked the PET to consider LI’s
eligibility for services under the Rehabilitation Act, .At its next meeting, the PET identified LI as a
“qualified individual with a disability” under the Rehabilitation Act, id. § 794(a), and



recommended an array of services. These included close supervision throughout the school
day; instruction in “social pragmatics”; access to the district’s existing gifted and talented
programming as well as additional programming provided through a consultant to be hired by
the district; and placement in any elementary school within the district. The district also offered
to supply a tutor to work with LI for three hours each day to ease her eventual transition back to
the classroom.Mr. and Mrs. I objected to this proposal as inadequate and unduly restrictive,
given LI’s success in a classroom environment at TCS and her apprehension over returning to
public school. They wanted LI to remain at TCS for the balance of the academic year with a view
toward beginning her transition back to public school in September 2004, and notified the district
that they intended to seek reimbursement under the IDEA for LI’s attendance at TCS. LI
completed the 2003-2004 academic year at TCS, and stayed on for the 2004-2005 and
2005-2006 school years as well. While she has done well academically, she continues to
experience “atypical” peer relationships and spent the summer of 2004 shunning her TCS
classmates in favor of solitary pursuits. LI also generally refuses to go outdoors or to eat more
than a severely limited variety of foods. Her current social worker believes that, without social
skills coaching, LI is unlikely to master the flexible thinking, problem solving, teamwork, and
communication abilities she will need for employment in the future.B.After the final PET
decision, Mr. and Mrs. I requested a due process hearing to challenge the district’s refusal to
identify LI as a child with a disability under the IDEA. The hearing officer upheld the district’s
decision that LI was ineligible for IDEA services. The hearing officer noted the parties’
agreement that LI had Asperger’s and a depressive disorder, making her “a troubled young
woman,” but further observed that she was not entitled to IDEA benefits unless these disabilities
“ ‘adversely affect[ed]’ [her] educational performance.”The hearing officer recognized that both
the IDEA and Maine’s implementing regulations define “educational performance” to include
more than just academic proficiency, but concluded that the IDEA does not call for services “to
address social and emotional needs when there are no academic needs.” Accordingly, because
LI “completes homework independently, is well behaved in class, is successful at test taking and
successfully completes projects,” the hearing officer determined that “neither the [IDEA] nor the
Maine Special Education Regulations [83/84]require a school district to provide special
education services to address what is essentially a mental health issue.”In response, Mr. and
Mrs. I commenced an action in the district court, which, as we have noted, referred the case to a
magistrate judge. The magistrate judge determined that the hearing officer erred in treating LI’s
lack of academic needs as dispositive of her IDEA eligibility when the correct standard, he
believed, is whether a disability “manifest[s] itself in an adverse effect on the child’s ability to
learn.” Nevertheless, the magistrate judge ruled that LI did not meet this standard because her
condition did not adversely affect her achievements as measured by any of the criteria Maine
uses to define “educational performance.” While the magistrate judge recognized that LI had
fallen short of these benchmarks during the period in the fall of 2003 when she had repeatedly
missed school and attempted suicide, he considered this episode too short-lived “to trigger



eligibility for special-education services.”The district court, however, rejected the magistrate
judge’s recommended decision, concluding that LI’s “condition did adversely affect her
educational performance as Maine defines that term and that the events of the fall of 2003
cannot be isolated from [her] underlying condition.” The district court determined that LI’s
Asperger’s had exerted an adverse effect on her educational performance as measured by state
criteria, most significantly in the areas of socialization and communication. The district court also
disagreed with the view that any downturn in LI’s educational performance was too fleeting to
constitute an “adverse effect.” Reasoning that neither the Maine regulations defining the
disabilities listed in § 1401(3)(A)(i) nor their federal counterparts used any restrictive modifier in
conjunction with the term “adversely affects,” the district court ruled that “any negative effect
should be sufficient” to constitute a disability under the IDEA.Turning to the second prong of the
IDEA’s eligibility standard, , the district court concluded that LI needed special education and
related services by reason of her disability. First, the district court found that the PET had agreed
to provide LI with a number of accommodations that fit the definition of “special education” under
both the IDEA and Maine law, including one-on-one tutoring and instruction in social pragmatics.
Second, observing that “the PET, the experts, the School District and the parents all initially
believed that [LI] ‘needed’ the identified services,” the district court decided to “hold the parties
to their original understandings” and therefore treated “need” as an uncontested issue. Based on
its determination that LI satisfied both elements of the IDEA eligibility test, the district court
ordered the district “to convene a PET meeting … to develop an IEP for [LI] that meets her
unique needs as a student with Asperger’s Syndrome and a depressive disorder.”The district
court also considered the parents’ requests for additional relief: reimbursement of their
expenses in unilaterally placing LI at TCS, and compensatory education to make up for the
district’s failure to identify her as eligible under the IDEA. Though the district court found that Mr.
and Mrs. I had given the requisite notice of the unilateral placement under Maine law, the court
also ruled that their decision to enroll LI at TCS was not “ ‘reasonably calculated to enable [her]
to receive educational benefits’ ” so as to entitle them to reimbursement. [84/85]Finally,
reasoning that LI’s “IEP will necessarily take into account the effect of the school district’s failure
to identify and offer [LI] special education services earlier,” the district court did not separately
grant the parents’ request for compensatory education.III.The district challenges the district
court’s conclusion that LI qualifies as a “child with a disability” under the IDEA. While we have
never expressly set forth our standard of review for a district court’s decision on IDEA eligibility,
we have treated “ultimate determinations in cases under the Act” as mixed questions of fact and
law. We agree with the parties that whether a student qualifies as “a child with a disability” under
§ 1401(3) also poses a mixed legal and factual inquiry. Mixed questions generally “fall along a
degree-of-deference continuum, ranging from non-deferential plenary review for law-dominated
questions, to deferential review for fact-dominated questions.” . But we need not decide at the
moment where along the continuum the question of IDEA eligibility falls, as the parties agree
that we should review the question for clear error.The district maintains, however, that the district



court arrived at its conclusion that LI is a “child with a disability” only through a series of legal
errors. First, the district argues that the district court misread the terms “adversely affects” and
“educational performance” as they appear in the regulatory definitions of the disabilities
attributed to LI, improperly extending the breadth of § 1401(3)(A)(i). Second, the district claims
that the district court similarly misinterpreted the term “special education” as it appears in §
1401(3)(A)(ii), the second prong of the test for IDEA eligibility. The district also challenges the
determination that it effectively waived the opportunity to dispute LI’s need for special education.
We review these rulings of law de novo.A.1.Though the IDEA “establishes a basic floor of
education” for children with disabilities, guaranteeing them “[a] free appropriate public
education,” , it does not displace the states from their traditional role in setting their own
educational policy. Each state thus remains free to calibrate its own educational standards,
provided it does not set them below the minimum level prescribed by the statute.As we have
seen, the right to special education and related services under the IDEA extends to children
“with” one or more of a variety of disabilities, , “who, by reason thereof, need[] special education
and related services.” Id. § 1401(3)(A)(ii). The IDEA does not itself define any of the qualifying
disabilities listed in § 1401(3)(A)(i), though the Department of Education has issued a regulation
fleshing them out. . The regulatory definitions, with one exception not relevant here, state, among
other requirements, that each [85/86]condition must “adversely affect[] a child’s educational
performance.” Id. § 300.8(c)(1)–(c)(13). In keeping with the IDEA’s respect for state policy
judgments, however, the regulation does not expand upon this phrase, “leaving it to each state
to give substance to these terms.”It is here that the district’s argument as to the proper scope of
§ 1401(3)(A) begins to encounter difficulty. While Maine’s Department of Education has
promulgated its own regulation defining the disabilities recognized under the IDEA, those
definitions simply ape their federal counterparts, including the requirement that a disability
“adversely affect[] the student’s educational performance.” 05-071-101 Me. Code. R. §§ 3.2–3.14
(2006). The regulation, like its federal cousin, also does not further elaborate on this phrase,
although Maine has adopted its own definition of “educational performance” for IDEA
purposes:The term “educational performance” includes academic areas (reading, math,
communication, etc.), non-academic areas (daily life activities, mobility, etc.), extracurricular
activities, progress in meeting goals established for the general curriculum, and performance on
State-wide and local assessments.Id. § 2.7. Despite this expansive notion of educational
performance, and in the absence of any regulatory guidance as to the term “adversely affects,”
the district asks us to hold that a child meets the first criterion of IDEA eligibility in Maine “only if
the student’s condition imposes a significant negative impact on the child’s educational
performance … limited to those areas of performance actually being measured and assessed
by the local unit, in accordance with law.” We decline to do so.At the outset, Maine does not look
only at “areas of performance actually being measured and assessed by the local unit” when
determining whether a child has a disability under the IDEA. That much is clear from the
regulatory definition of “educational performance” itself, which counts “performance on state-



wide and local assessments” as just one of a number of different indicators embraced by the
concept. As the district points out, the term “general curriculum,” which also appears in the
definition of educational performance, has a narrower meaning under the regulations, i.e., “the
school administrative unit’s local curriculum for grades K-12 which incorporate the content
standards and performance indicators of the Learning Results.” 05-071-101 Me. Code. R. § 2.11.
Based on this definition, the district argues that “educational performance” encompasses only
those “performance indicators” measured as part of the local curriculum. Even if the district’s
reading of “general curriculum” is correct, however, the fact remains that a student’s progress in
that regard comprises but one of the aspects of “educational performance” as defined by the
regulation. More far-ranging measurements, such as “academic areas” and “non-academic
areas,” are also included.As the magistrate judge and the district court observed, Maine’s broad
definition of “educational performance” squares with the broad purpose behind the IDEA: “to
ensure that all children with disabilities have available to them a free and appropriate public
education that emphasizes special education and related services designed to meet their
unique needs and prepare them for further education, employment, and independent living.” .
We have likewise [86/87]held that the IDEA entitles qualifying children to services that “target ‘all
of [their] special needs,’ whether they be academic, physical, emotional, or social.” It is true that
we have also stated that IDEA services need not address “problems truly ‘distinct’ from learning
problems.” ; see also (noting that, in determining adequacy of IEP for emotionally disturbed boy,
“[t]he question is whether [his] behavioral disturbances interfered with the child’s ability to
learn”). But it does not follow, as the hearing officer wrongly concluded, that a child without
“academic needs” is per se ineligible for IDEA benefits, especially when the state has
conditioned eligibility on a standard that explicitly takes “non-academic areas” into account. In
other words, as the district admits, “educational performance in Maine is more than just
academics.”In light of Maine’s broad notion of “educational performance” as the standard of
IDEA eligibility, we see no basis for restricting that standard to “areas of performance actually
being measured and assessed by the local unit.” Indeed, “there is nothing in IDEA or its
legislative history that supports the conclusion that … ‘educational performance’ is limited only
to performance that is graded.” See Robert A. Garda, Jr., Untangling Eligibility Requirements
Under the Individuals with Disabilities Education Act, . To be sure, some states have adopted
more circumscribed criteria for identifying children with disabilities under the IDEA, requiring, for
example, that a student perform poorly in a specific area of “basic skills.” Maine, however, has
chosen not to do so.2 We therefore decline the district’s invitation to reformulate state
educational policy by narrowing the indicia of educational performance used as the test for IDEA
eligibility under Maine law. The district court properly articulated this standard as “whether [LI’s]
condition adversely affected her performance in any of the educational areas Maine has
identified.”The district also argues that the district court misconstrued the “adversely affects”
component of the test to include disabilities with “any adverse effect on educational
performance, however slight. …” The correct formulation, the district urges, requires “some



significant impact on educational performance.” In rejecting this proposal, the district court
reasoned that the phrase “adversely affects,” as it appears in the relevant regulations, “has no
qualifier such as ‘substantial,’ ‘significant,’ or ‘marked,’ ” and declined to infer such a limitation
“from Maine’s regulatory silence.” We agree with this interpretation of the “adversely affects”
standard.Though the district marshals a number of arguments in support of its contrary position,
they all sound a common theme: that an unlimited definition of “adversely [87/88]affects” will
qualify every child with one of the listed disabilities — no matter how minor — for IDEA benefits.
This contention, however, overlooks the structure of the IDEA’s eligibility standard, which
requires not only that a child have one of the listed conditions, § 1401(3)(A)(i), but also that, “by
reason thereof,” the child “needs special education and related services,” id. § 1401(3)(A)(ii). So
a finding that a child meets the first criterion because his or her disability adversely affects
educational performance — to whatever degree — does not itself entitle the child to special
education and related services under the IDEA. See Mark C. Weber, Special Education Law and
Litigation Treatise § 2.2(1), at 2:4 (2d ed. 2002); . The child must also need special education
and related services by reason of the disability.In fact, an adverse effect on educational
performance, standing alone, does not even satisfy the first prong of the eligibility test. The
child’s condition must also possess the additional characteristics required by the regulatory
definitions of each of the disabilities enumerated in § 1401(3)(A)(i). See ; 05-071-101 Me. Code.
R. §§ 3.2–3.14. For example, to meet the first part of the eligibility standard on the basis of
autism, a child must have “[1] a developmental disability [2] significantly affecting [3] verbal and
[4] nonverbal communication and [5] social interaction, [6] generally evident before age three, [7]
that adversely affects a child’s educational performance.” ; 05-071-101 Me. Code. R. § 3.2. Thus,
the “adversely affects educational performance” requirement serves as but one of a list of
factors that must be present for a child’s condition to qualify as a disability under § 1401(3)(A)(i)
— and, to receive IDEA benefits, the child must also need special education and related
services by reason of the disability under § 1401(3)(A)(ii). The district court’s interpretation of
“adversely affects,” then, is unlikely to loose the torrent of IDEA claims forecast by the district
and its amici.The district’s specific arguments fare no better. The district contends that § 1401(3)
(A)(i) fails to put the states on notice that, as a condition of accepting federal money under the
IDEA, they are required to provide benefits to children whose conditions have merely an
“adverse effect” on their educational performance. It is true that “when Congress attaches
conditions to a State’s acceptance of federal funds” pursuant to its Spending Clause authority,
“the conditions must be set out unambiguously” so that each state can intelligently decide
whether to take the money and its accompanying obligations. (internal quotation marks omitted).
Based on this principle, the Supreme Court has held that whether the IDEA imposes a particular
obligation on the states depends, at the outset, on whether the IDEA “furnishes clear notice
regarding the liability at issue. …” Id.The principal place to look for such notice, of course, is the
text of the IDEA itself. The district asserts that the language of § 1401(3)(A)(i) fails to clarify that
a state’s duty to provide IDEA benefits extends to children with disabilities having only an



adverse effect on educational performance. In fact, the district argues, the statute — through its
use of the term “disability” — limits that duty to children whose conditions “significantly impact
educational performance.” We disagree.To properly understand “disability” as it appears in the
IDEA, we do not, as the [88/89]district implores, resort to dictionary definitions of the word
“disable,” but to § 1401(3)(A)(i), which functions as the first part of the statutory definition of
“child with a disability.” Section 1401(3)(A)(i), as the district court observed, does not include the
qualifying language urged upon us by the district, but simply defines “child with a disability” as a
child “with” one of a number of specific conditions.The district also directs us to the more
restrictive meaning of the term “disability” under Title II of the Americans with Disabilities Act and
the Rehabilitation Act. Because the IDEA contains its own definition of the term, however, its
appearance in other acts of Congress is of little moment. …Given the express definition of
“disability” set forth in § 1401(3)(A)(i), we need look no further to conclude that the statute
sufficiently articulates the first prong of the standard for IDEA eligibility and, in so doing,
adequately informs the states of the extent of their obligations. The district and its amici
nevertheless argue that this standard, as interpreted by the district court, flies in the face of
congressional admonishments against identifying too many students as “children with
disabilities” under the IDEA. It is true that, in amending the Act in 1997, Congress voiced
concern about “over identifying children as disabled when they may not be truly disabled …
particularly in urban schools with high proportions of minority students. …” H.R. Rep. No. 105-95,
at 89 (1997), reprinted in 1997 U.S.C.C.A.N. 78, 86. To remedy this problem, Congress changed
the formula for calculating the funds due each state under the IDEA from one “based on the
number of children with disabilities to a formula based on census and poverty. …”Notably,
though, Congress thought this shift — rather than any alteration to the eligibility criteria —
sufficient to address the over-identification problem. Congress specifically stated, in fact, that
the change to the funding formula “should in no way be construed to modify the obligation of
educational agencies to identify and serve students with disabilities.” Id. at 88, 1997
U.S.C.C.A.N. at 85. Congress eschewed any change to the eligibility standard not only in 1997,
but also in 2004, when it amended the IDEA again. Individuals with Disabilities Education
Improvement Act of 2004, Pub. L. No. 108-446, § 602(3)(A), 118 Stat. 2647, 2652, codified at .
The Department of Education similarly declined, by and large, to tinker with its definitions of the
§ 1401(3)(A)(i) disabilities when it issued regulations in response to the amended Act. 71 Fed.
Reg. 46,540, 46,549–46,551 (Aug. 14, 2006). Thus, although the district and its amici argue that
an over-identification problem persists, we cannot tighten the standard for IDEA eligibility when
Congress itself has chosen not to do so.3The legislative history, then, only strengthens our
conviction that § 1401(3)(A)(i), [89/90]as construed by the district court, does not offend the
Spending Clause by springing hidden liabilities upon participating states. Furthermore, as the
district acknowledges, states deciding whether to enter into the IDEA bargain also have the
benefit of the federal regulation defining the disabilities set forth in § 1401(3)(A)(i). Those
definitions, again, specifically require that each disability (save one) “adversely affect[] a child’s



educational performance.” . They do not contain the limiting language urged by the district, i.e.,
“significantly impacts educational performance.”We reject the district’s argument that such a
limitation lurks in the term “adversely,” which the district equates with “calamitously” or
“perniciously” on the authority of an unabridged dictionary. We think it considerably more likely
that federal regulators used “adverse” in its ordinary sense, namely “against.” Black’s Law
Dictionary 58 (8th ed. 2004); see also Webster’s Third New International Dictionary of the
English Language (Unabridged) 31 (1993) (giving primary definition of “adverse” as “acting
against or in a contrary direction”). In this way, the regulation sensibly demands that a disability
cannot qualify a child for IDEA benefits unless it has a negative effect on educational
performance; no effect, or a positive one, will not do. The regulation does not, however, put any
quantitative limit, “significant” or otherwise, on the disability.Maine’s regulation, cribbed from ,
also requires no particular degree of impact on educational performance. 05-071-101 Me. Code.
R. §§ 3.2–3.14. This fact alone distinguishes this case from the decisions of other courts, cited
by the district, which derived a higher standard from state law. See ; ; . In J.D., for example, the
Second Circuit considered a Vermont regulation that defined “adverse effect of the disability on
educational performance” to require a determination “that the student is functioning significantly
below expected age or grade norms, in one or more of the basic skills.” (internal quotation marks
omitted). This provision further required that the “determination of adverse effect, usually defined
as 1.0 standard deviation or its equivalent, shall be documented and supported by two or more
measures of school performance,” which were themselves specified by the regulation. Id. Based
on this standard, the Second Circuit concluded that the child did not qualify for IDEA benefits
because he was “unable to identify at least two school performance measures that point to an
adverse effect,” despite his emotional-behavioral disability. .The Second Circuit reached its
decision in J.D., then, by applying the highly specific definition of “adversely affects educational
performance” set forth in state law, not by imposing its own gloss on that language, as the district
invites us to do here. For the reasons we have stated, we decline that invitation. States wishing
to put meat on the bones of the “adversely affects” standard are free to do so — provided, of
course, they do not transgress the “floor” of substantive protection set by the IDEA.4 On its own,
however, the federal regulation does not contain the [90/91]“significant impact” requirement the
district desires, and we cannot put it there. The district court correctly ruled that any negative
impact, regardless of degree, qualifies as an “adverse effect” under the relevant federal and
state regulations defining the disabilities listed in § 1401(3)(A)(i).2.Because the district court
applied the right standard, we review its determination that LI has one of the disabilities included
in § 1401(3)(A)(i) “for clear error on the record as a whole.” We find none. As the hearing officer
noted, the parties agree that LI suffers from Asperger’s, manifested in her poor pragmatic
language skills and social understanding difficulties, as well as from a depressive disorder
brought on by the stress of managing these problems; indeed, the district has never questioned
the opinions of LI’s neuropsychologist and speech therapist in this regard. The parties disagree,
however, on whether these conditions have adversely affected LI’s educational performance in



light of her strong grades, generally nondisruptive classroom behavior, and what the district
court called her “undisputed intellectual ability.” In a lengthy written opinion, the district court
tackled this issue head on, ultimately finding that, despite LI’s above-average academic
performance, “many of [her] social and communication deficits, including her isolation,
inflexibility, and self-mutilation during schooltime, are precisely in the content areas and skills
that Maine mandates educationally.” This finding, the district court reasoned, compelled the
conclusion that LI’s disability had exerted an adverse effect on her educational performance
under the governing standard.Much of the district’s challenge to this outcome relies on its
contention that the district court applied the “adversely affects educational performance” test too
leniently, which we have already rejected. A few of the district’s supplemental points, however,
merit additional discussion. First, the district argues that the district court mistakenly gauged LI’s
educational performance on the basis of selected “performance indicators,” see 05-071-131 Me.
Code R. §§ 1–8, that Maine has developed to measure students’ proficiency in various “content
standard subject areas.” . This was error, the district asserts, because Maine does not mandate
the actual use of the performance indicators by local school districts, but has simply instructed
them to develop their own “local assessment systems.” Id. § 6202-A. While we have our doubts
about this proposition, see 05-071-127 Me. Code R. § 4.02 (requiring each district to “implement
a local assessment system as the measure of student progress on achievement of the content
standards of the system of Learning Results established in” 05-071-131 Me. Code R. §§ 1–8),
the district court did not assess LI’s educational performance solely by reference to the
performance indicators. Our review of the record convinces us that, even if the district court
erred by also using the performance [91/92]indicators to measure LI’s educational performance,
the error did not affect the outcome of its analysis.In particular, the district court found that LI had
difficulty with “communication,” an area of “educational performance” specifically incorporated in
Maine’s definition of that term for IDEA purposes. The district disputes this finding, emphasizing
certain aspects of both her educators’ observations and the results of the testing conducted by
Popeneo and Lambke. The district court, however, focused on other aspects of those materials,
such as the educators’ reports of LI’s “distancing” herself from her teachers and peers and, most
significantly, the experts’ express conclusions that LI had “poor pragmatic language skills” and
“significant social understanding deficits.” The district court was by no means required to second-
guess these conclusions, especially after they had been unreservedly accepted by both the
districts’ representatives at the PET and the hearing officer. Though the record of the
administrative hearing might permit a different view, the district court did not commit clear error
in finding that LI’s Asperger’s has impaired her ability to communicate.Moreover, the district
court’s ruling that LI had demonstrated an adverse effect on her educational performance did
not rest solely on her deficits in communication, but also on other difficulties implicating “the
career preparation component of the Maine general curriculum.” The district does not question
that “career preparation” — which comprises one of the “content standards” dictated by statute, ,
rather than one of the “performance indicators” established by regulation — is irrelevant to the



“educational performance” inquiry for purposes of the IDEA. Indeed, the IDEA exists, in part, to
ensure children with disabilities receive an education preparing them for employment. . Nor does
the district question the lower court’s specific finding, consistent with the opinion of LI’s current
social worker, that a number of LI’s symptoms have hindered her in this area. . This finding was
itself an adequate basis for the district court’s conclusion that LI’s educational performance has
suffered, even if, as the district argues, her condition has not impacted her communication
skills.Second, the district argues that the impact of LI’s condition on her educational
performance, which it sees as limited to her suicide attempt and the events immediately
preceding it in the fall of 2003, was not sustained enough to constitute an adverse effect.
Though the magistrate judge accepted this point of view, the district court disagreed, treating the
suicide attempt as simply the darkest point in the spectrum of LI’s educational difficulties. There
is ample support for this approach in the record. …Third, the district charges that the district
court “committed legal error” by ruling that LI met the first prong of the standard for IDEA
eligibility without assigning her one of the disabilities listed in § 1401(3)(A)(i). As we have
pointed out, that a condition “adversely affects a child’s educational performance” functions as
just one of the essential elements of each of the qualifying disabilities as defined in the
regulation, so a determination that a child has one of those disabilities would ordinarily demand
a showing as to each of those elements. Here, however, the district court specifically noted that,
while the parties were at odds as to whether [92/93]LI’s condition adversely affected her
educational performance, they were in agreement that her condition otherwise “fit[] within those
enumerated” by § 1401(3)(A)(i). The district has not questioned this observation. …B.The district
also argues that the district court misapplied § 1401(3)(A)(ii), which requires that a child “need[]
special education and related services” as a result of his or her disability in order to qualify for
them under the IDEA. The district asserts two errors: first, the district court used the wrong
definition of “special education,” and, second, it found that the district had waived any argument
that LI does not “need” special education based on the position it took before the PET and the
hearing officer. We believe the district court correctly defined “special education” under § 1401(3)
(A)(ii). We do not decide, however, whether the district court properly treated the “need” issue as
waived, because the district has not adequately explained to us why LI does not need special
education, even under its view of the proper standard for making that determination.1.The IDEA
defines “special education,” in relevant part, as “specially designed instruction, at no cost to
parents, to meet the unique needs of a child with a disability. …” . A federal regulation,
promulgated by the Department of Education, elaborates:Specially designed instruction means
adapting, as appropriate to the needs of an eligible child … , the content, methodology, or
delivery of instruction —(i) To address the unique needs of the child that result from the child’s
disability; and(ii) To ensure access of the child to the general curriculum, so that the child can
meet the educational standards within the jurisdiction of the public agency that apply to all
children.. As the district court noted, Maine law also contains its own definition of “special
education”: “classroom, home, hospital, institutional or other instruction; educational diagnosis



and evaluation; transportation and other supportive assistance, services, activities, or programs,
as defined by the commissioner [of education], required by exceptional students.”5 (1993).The
district court ruled that a number of the interventions recommended by [93/94]Popeneo and
Lambke, and included in the services offered by the PET under the Rehabilitation Act, were
“special education” within the meaning of federal law as well as “under Maine’s broader
definition.” In challenging this conclusion, the district principally argues that the district court
misinterpreted Maine law to exceed IDEA requirements as to the definition of “special
education.” We have little trouble with the district court’s interpretation, given the expansive
language of , but, in any event, that provision was not essential to the district court’s view that LI
needs special education. The district court also specifically ruled that certain of the services
recommended for LI constituted “special education” as defined by federal law.SPECIAL
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S.E.R.PrefaceIn this book, we undertook the challenging task of developing materials for
teaching Special Education Law both in schools of education and in law schools. Instructors in
education schools have long complained about the lack of books on the subject that include
suitably edited judicial opinions and reliable accounts of how the law operates. Instructors in law
schools complained about an absence of any usable books for their courses. Our mission was to
satisfy both complaints and meet both needs. We sought to create a book that would be
accessible to students whose background is in education rather than law but would still include
the original court cases and comprehensive, reliable descriptions of the law, in addition to
provocative comments and discussion questions. At the same time, we tried to produce a law
school casebook that would challenge second- or third-year students in either classroom or
clinical courses and would provide the customary mix of cases, bridge materials, and questions
for class discussion. The necessary background information about the theory and practice of
special education and disability civil rights is found throughout the cases and in the materials we
have contributed.The first chapter of the book, on Core Concepts, introduces many of the basics
of the course and contains a section at the end devoted to sources of law. We envision this latter
part of the chapter as an aid to students who do not have formal legal training. We have tried in
writing the rest of the book to make the chapters sufficiently independent of each other that an
instructor with limited class hours can do some skipping around to cover those topics that are
the most useful to the students.While we were in the final stages of editing the original edition of
this book, Congress passed and sent to the President the Individuals with Disabilities Education
Improvement Act of 2004, which reauthorizes and amends the basic federal special education
law. We knew of the pending legislation, but, like others working in the field, were uncertain
which version would ultimately pass both houses, or if anything would pass at all. The new



statute became effective, for the most part, July 1, 2005; final regulations were issued in 2006.
The Act leaves the core of IDEA intact, and in fact makes fewer changes than many observers
anticipated. The Second Edition includes updates for the statutory and regulation changes not
covered in the original edition, and includes updates for new caselaw and other developments.
The Third Edition updates the Second Edition and draws attention to emerging controversies
over matters such as eligibility for special education and services under Section 504 of the
Rehabilitation Act. The Fourth Edition provides many more updates, including new cases on
eligibility, damages, and other topics and coverage of the new Infant and Toddler Program
regulations.We owe many debts to others for their assistance with the book. Mark Weber would
like to thank his research assistants, Suzanne Shmagin, Sara E. Mauk, Kim Brown and Ben
Johnson, as well as Dean Glen Weissenberger, who provided support from the research fund of
the DePaul University College of Law. Ralph Mawdsley wishes to thank his research assistant,
James L. Mawdsley, as well as Dean James McLoughlin for his encouragement and support of
this project. Sarah Redfield thanks Dean John Hutson at Franklin Pierce Law Center and Dean
Elizabeth Rindskopf Parker at the University of the Pacific McGeorge School of Law for their
unflagging support of this work. She also thanks all of her students whose thinking and work
contributed to her own learning, and particularly Krysten Hicks, Julie Robbins, and Janelle Ruley
at Pacific/McGeorge and Will Toronto at Pierce for their valuable research assistance. We all
thank the good people of LexisNexis for their faith in this project and, in particular, Keith Moore
for his thoughtful, accurate, and tireless editorial work.We hope to hear from instructors about
experiences with the book and suggestions for improving it. Correspondence may be directed to
Mark Weber, mweber@depaul.edu.PrefacePrefaceIn this book, we undertook the challenging
task of developing materials for teaching Special Education Law both in schools of education
and in law schools. Instructors in education schools have long complained about the lack of
books on the subject that include suitably edited judicial opinions and reliable accounts of how
the law operates. Instructors in law schools complained about an absence of any usable books
for their courses. Our mission was to satisfy both complaints and meet both needs. We sought to
create a book that would be accessible to students whose background is in education rather
than law but would still include the original court cases and comprehensive, reliable descriptions
of the law, in addition to provocative comments and discussion questions. At the same time, we
tried to produce a law school casebook that would challenge second- or third-year students in
either classroom or clinical courses and would provide the customary mix of cases, bridge
materials, and questions for class discussion. The necessary background information about the
theory and practice of special education and disability civil rights is found throughout the cases
and in the materials we have contributed.The first chapter of the book, on Core Concepts,
introduces many of the basics of the course and contains a section at the end devoted to
sources of law. We envision this latter part of the chapter as an aid to students who do not have
formal legal training. We have tried in writing the rest of the book to make the chapters
sufficiently independent of each other that an instructor with limited class hours can do some



skipping around to cover those topics that are the most useful to the students.While we were in
the final stages of editing the original edition of this book, Congress passed and sent to the
President the Individuals with Disabilities Education Improvement Act of 2004, which
reauthorizes and amends the basic federal special education law. We knew of the pending
legislation, but, like others working in the field, were uncertain which version would ultimately
pass both houses, or if anything would pass at all. The new statute became effective, for the
most part, July 1, 2005; final regulations were issued in 2006. The Act leaves the core of IDEA
intact, and in fact makes fewer changes than many observers anticipated. The Second Edition
includes updates for the statutory and regulation changes not covered in the original edition, and
includes updates for new caselaw and other developments. The Third Edition updates the
Second Edition and draws attention to emerging controversies over matters such as eligibility for
special education and services under Section 504 of the Rehabilitation Act. The Fourth Edition
provides many more updates, including new cases on eligibility, damages, and other topics and
coverage of the new Infant and Toddler Program regulations.We owe many debts to others for
their assistance with the book. Mark Weber would like to thank his research assistants, Suzanne
Shmagin, Sara E. Mauk, Kim Brown and Ben Johnson, as well as Dean Glen Weissenberger,
who provided support from the research fund of the DePaul University College of Law. Ralph
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Krysten Hicks, Julie Robbins, and Janelle Ruley at Pacific/McGeorge and Will Toronto at Pierce
for their valuable research assistance. We all thank the good people of LexisNexis for their faith
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StatutesNEW JERSEY New Jersey StatutesNORTH CAROLINA North Carolina General
StatutesOHIO Ohio Revised CodePENNSYLVANIA Pennsylvania StatutesTENNESSEE
Tennessee CodeTEXAS TEXAS CONSTITUTION AND STATUTES Education CodeTEXAS
RULES AND REGULATIONS Texas Administrative CodeWASHINGTON Washington
Administrative CodeINDEXABCDEFGHIJLMNPQRSTUW[1]Chapter 1EDUCATING
STUDENTS WITH DISABILITIES: CORE LEGAL CONCEPTSA. INTRODUCTION TO
FUNDAMENTAL PRINCIPLESIn 1954, the Supreme Court held in , that separate but equal was
inherently unequal, and then in 1955, determined in its second Brown opinion, , that
desegregation should be accomplished with “all deliberate speed.” The Supreme Court told
Americans that:Today, education is perhaps the most important function of state and local
governments. Compulsory school attendance laws and the great expenditures for education
both demonstrate our recognition of the importance of education to our democratic society. It is
required in the performance of our most basic public responsibilities, even service in the armed
forces. It is the very foundation of good citizenship. Today it is a principal instrument in
awakening the child to cultural values, in preparing him for later professional training, and in
helping him to adjust normally to his environment. In these days, it is doubtful that any child may
reasonably be expected to succeed in life if he is denied the opportunity of an education. Such
an opportunity, where the state has undertaken to provide it, is a right which must be made
available to all on equal terms..This was a crucial message for racial desegregation and also a
significant message for other groups who had been excluded from equal educational
opportunity, including students with disabilities. Prior to the Brown decision, and indeed for some
time thereafter, state law either permitted or explicitly required the exclusion of the “weak
minded” or physically disabled. Many states that did educate such children provided separate
facilities that isolated them from their peers. Inspired by Brown, families of students with
disabilities organized across the country against such exclusion. Of strategic significance at this
stage were the lawsuits filed in a large number of states challenging, on equal protection and
other grounds, the exclusion of mentally retarded and other students with disabilities from public
school classrooms.Two district court cases decided in favor of these students in the early 1970s
set the stage, in both theory and practice, for what would become the federal government’s
massive entry into the field of special education: (. The P.A.R.C. and Mills decisions stand for the
propositions that children with mental and other disabilities cannot be excluded wholesale from
free public education and, where exclusion or differential treatment is considered, due process
must be assured. These principles, indeed much of the language from these very cases,
became the core of federal special education legislation, the Education for All Handicapped
Children Act (EAHCA), enacted in 1975 as Public Law 94-142. The rights of children with
disabilities to equal educational opportunity are now fully grounded in statutory law currently
codified federally as the Individuals with Disabilities Education Act (IDEA),In enacting the initial
Education for All Handicapped Children Act, Congress knew that it was changing the face of
American education. The impact would be wide-reaching and profound both for those students



who were previously unrecognized and excluded, and for those who would now become their
classmates. The impact on the structure of schools would also be significant as districts adapted
to providing educational services to their new populations in the least restrictive environment
and to implementing the new procedures that they brought with them for attaining a free
appropriate public education through individualized educational programs achieved with
extensive parental notification and due process rights.In instituting this major federal initiative,
Congress brought substantial financial resources to bear on the education of children with
disabilities. While the issue of “full” funding was present and would remain of significant concern,
the carrot of federal money was put in place. Like other federal spending statutes, the basic
schema was (and is) for the federal government to provide funding conditioned on the states’
compliance with the federal legislation and implementing regulations and directives. States write
plans demonstrating their eligibility and compliance in several major areas focused on providing
a free and appropriate public education for children with disabilities, through individualized
education programs and related services, all as defined by statute, and all subject to
accompanying parental involvement and due process rights. States retain responsibility for
overseeing IDEA’s implementation at the local level.The elements of a free appropriate public
education (FAPE) for children with disabilities through special education and related services
have been refined and amplified through further legislation and through key judicial opinions.
Some of these approaches evoke principles so central to understanding this area of the law that
they are both introduced here and revisited later. In addition to IDEA, of primary importance on
the legislative front are the anti-discrimination provisions of section 504 of the Rehabilitation Act
of 1973, (section 504), and of title II of the Americans with Disabilities Act of 1990 (ADA), ,
relating to state and local government services. Section 504 and title II provide additional bases
for assuring access and appropriate education and include within their ambit students who,
while disabled, do not otherwise fall within the purview of the IDEA; unlike IDEA, these laws do
not provide student-based federal funding.[2/3]In response to these major congressional
initiatives, the Supreme Court has addressed special education in a handful of cases. Of these,
two are fundamental to understanding the scope of the law: Rowley, which set the standard for
“appropriate education,” and Honig, which addressed concerns for exclusion (and staying put) of
certain students with disabilities suspended or expelled on disciplinary grounds. ; . Also central
is an opinion of the First Circuit which firmly articulated the key zero-reject principle of special
education law, .NOTES AND QUESTIONS1. Much is written about special education law,
including a good deal about its history. E.g., Mark C. Weber, Special Education Law and
Litigation Treatise § 1.1 (3d ed. 2008 & supps.). A popular blog on special education issues is
“On Special Education” from Education Week, found at http://blogs.edweek.org/edweek/
speced/.2. The current version of the federal special education law is codified at , with
implementing regulations at 34 C.F.R. Part 300. Major amendments to the Education for All
Handicapped Children Act occurred in 1990 and 1997. The 1990 amendments renamed the law
the Individuals with Disabilities Education Act and abrogated immunity in lawsuits brought under



the Act. The 1997 amendments made additional significant changes, including limiting
requirements for services for children with disabilities in private schools; clarifying that a free and
appropriate education was due special education students who had been suspended or
expelled; establishing benchmarks for unilateral private placements of special education
students; addressing the inclusion of students with disabilities in statewide assessments; and
delineating a series of procedural matters. Most recently, Congress enacted the Individuals with
Disabilities Education Improvement Act of 2004, reauthorizing and amending IDEA. The 2004
law changes discipline and hearing procedures, alters service delivery and paperwork
requirements, coordinates special education law and the No Child Left Behind initiative, and
makes a number of other innovations. Specific sections of the current law are reproduced infra
Section C. For a discussion of the 2004 law, see Mark C. Weber, Reflections on the New
Individuals with Disabilities Education Improvement Act, .B. FOUNDATION CASESP.A.R.C. v.
PENNSYLVANIAIn a case challenging exclusion of mentally retarded students from
Pennsylvania public schools, the court entered a consent judgment providing extensive rights to
due process and a free, appropriate public education.[3/4]Masterson, District Judge.This civil
rights case, a class action, was brought by the Pennsylvania Association for Retarded Children
and the parents of thirteen individual retarded children on behalf of all mentally retarded persons
between the ages 6 and 21 whom the Commonwealth of Pennsylvania, through its local school
districts and intermediate units, is presently excluding from a program of education and training
in the public schools. Named as defendants are the Commonwealth of Pennsylvania, Secretary
of Welfare, State Board of Education and thirteen individual school districts scattered throughout
the Commonwealth. In addition, plaintiffs have joined all other school districts in the
Commonwealth as class defendants of which the named districts are said to be
representative.The exclusions of retarded children complained of are based upon four State
statutes: (1) 24 Purd. Stat. Sec. 13-1375, which relieves the State Board of Education from any
obligation to educate a child whom a public school psychologist certifies as uneducable and
untrainable. The burden of caring for such a child then shifts to the Department of Welfare which
has no obligation to provide any educational services for the child; (2) 24 Purd. Stat. Sec.
13-1304, which allows an indefinite postponement of admission to public school of any child
who has not attained a mental age of five years; (3) Purd. Stat. Sec. 13-1330, which appears to
excuse any child from compulsory school attendance whom a psychologist finds unable to profit
therefrom; and (4) 24 Purd. Stat. Sec. 13-1326, which defines compulsory school age as 8 to 17
years but has been used in practice to postpone admissions of retarded children until 8 or to
eliminate them from public schools at age 17.Plaintiffs allege that Sections 1375 (uneducable
and untrainable) and 1304 (mental age of 5 years) are constitutionally infirm both on their faces
and as applied in three broad respects. First, plaintiffs argue that these statutes offend due
process because they lack any provision for notice and a hearing before a retarded person is
either excluded from a public education or a change is made in his educational assignment
within the public system. Secondly, they assert that the two provisions violate equal protection



because the premise of the statute which necessarily assumes that certain retarded children are
uneducable and untrainable lacks a rational basis in fact. Finally, plaintiffs contend that because
the Constitution and laws of Pennsylvania guarantee an education to all children, these two
sections violate due process in that they arbitrarily and capriciously deny that given right to
retarded children. Plaintiffs’ third contention also raises a pendent question of state law, that is,
whether the Pennsylvania Constitution as well as other laws of the Commonwealth already
afford them a right to public education.On October 7th, 1971 the parties submitted a Consent
Agreement to this Court which, along with the June 18th Stipulation, would settle the entire case.
Essentially, this Agreement deals with the four state statutes in an effort to eliminate the alleged
equal protection problems. As a proposed cure, the defendants agreed, inter alia, that since “the
Commonwealth of Pennsylvania has undertaken to provide a free public education for all of its
children between the ages of six and twenty-one years” therefore, “it is the Commonwealth’s
obligation to place each mentally [4/5]retarded child in a free, public program of education and
training appropriate to the child’s capacity.”. …The lengthy Consent Agreement concludes by
stating that “[e]very retarded person between the ages of six and twenty-one shall be provided
access to a free public program of education and training appropriate to his capacities as soon
as possible but in no event later than September 1, 1972.”. …The final matter for our
consideration is whether to approve the settlement as fair and reasonable. In arriving at such a
decision, we must consider its fairness to both the plaintiffs and the defendants since both
groups are classes for which this Court assumes the role of guardian. We consider the
defendants, particularly the local districts and intermediate units which comprise the vast bulk of
this class. When the objectors entered this case, they expressed alarm at the possible burdens,
both administrative and financial, which the due process Stipulation and the Consent Agreement
would impose. Subsequent changes in the due process Stipulation, however, eliminated most of
the administrative burden, and that allayed the fears of all but the Lancaster-Lebanon
Unit.Lancaster-Lebanon continues to object to the basic concept of a prior due process hearing
and asserts that injury flows to the school districts because under the Stipulation they will be
unable to remove a disruptive retarded child from regular classes immediately. But this danger is
more imagined than real. … In any case, the Amended Stipulation on hearings provides that in
“extraordinary circumstances” the Director of the Bureau of Special Education may authorize
tentative assignment to precede the hearing.. …We have absolutely no hesitation about
approving the Agreements as fair and reasonable to the plaintiffs. Approval means that plaintiff
retarded children who heretofore had been excluded from a public program of education and
training will no longer be so excluded after September 1, 1972. This is a noble and humanitarian
end in which the Commonwealth of Pennsylvania has chosen to join. Today, with the following
Order, this group of citizens will have new hope in their quest for a life of dignity and self-
sufficiency.ORDER AND INJUNCTIONAnd now, this 5th day of May, 1972, it is ordered that the
Amended Stipulation and Amended Consent Agreement are approved and adopted as fair and
reasonable to all members of both the plaintiff and defendant classes.It is further ordered that



the defendants; the Commonwealth of Pennsylvania, the Secretary of the Department of
Education, the State Board of Education, the Secretary of the Department of Public Welfare, the
named defendant school districts and intermediate units and each of the school districts and
intermediate units in the Commonwealth of Pennsylvania, their officers, employees, agents and
[5/6]successors are enjoined as follows:(a) from applying Section 1304 of the Public School
Code of 1949, 24 Purd. Stat. Sec. 1304, so as to postpone or in any way deny to any mentally
retarded child access to a free public program of education and training;. …(g) to provide, as
soon as possible but in no event later than September 1, 1972, to every retarded person
between the ages of six and twenty-one years as of the date of this Order and thereafter, access
to a free public program of education and training appropriate to his learning capacities;(h) to
provide, as soon as possible but in no event later than September 1, 1972, wherever defendants
provide a preschool program of education and training for children aged less than six years of
age, access to a free public program of education and training appropriate to his learning
capacities to every mentally retarded child of the same age;(i) to provide notice and the
opportunity for a hearing prior to a change in educational status of any child who is mentally
retarded or thought to be mentally retarded;(j) to re-evaluate the educational assignment of
every mentally retarded child not less than every two years, or annually upon the parents’
request, and upon such re-evaluation, to provide notice and the opportunity for a
hearing.APPENDIX AAMENDED STIPULATIONAnd now, this 14th day of February, 1972,
subject to the approval and Order of the Court, it is agreed by the parties that the Stipulation of
June 18, 1971, be amended to provide as follows:1. Definitions(a) “Change in educational
status” shall mean any assignment or re-assignment based on the fact that the child is mentally
retarded or thought to be mentally retarded to one of the following educational assignments:
Regular Education, Special Education or to no assignment, or from one type of special
education to another.. …(e) “Regular Education” shall mean education other than special
education.(f) “Special Education” shall mean special classes, special schools, education and
training secured by the local school district or intermediate unit outside the public schools or in
special institutions, instruction in the home and tuition reimbursement, as provided in 24 Purd.
Stat. Secs. 13-1371 through 13-1380.(g) Wherever the word “Parent” is mentioned, it will include
the term “Guardian” and the plural of each where applicable.[6/7]2. No child of school age who is
mentally retarded or who is thought by any school official, the intermediate unit, or by his parents
or guardian to be mentally retarded, shall be subjected to a change in educational status without
first being accorded notice and the opportunity of a due process hearing as hereinafter
prescribed. This provision shall also apply to any child who has never had an educational
assignment.Nothing contained herein shall be construed to preclude any system of
consultations or conferences with parents heretofore or hereafter used by School Districts or
Intermediate Units with regard to the educational assignment of children thought to be mentally
retarded. Nor shall such consultations or conferences be in lieu of the due process hearing.3.
Within 30 days of the approval of this Stipulation by the Court herein, the State Board of



Education shall adopt regulations, and shall transmit copies thereof to the superintendents of
the School Districts and Intermediate Units, the Members of their Boards, and their counsel,
which regulations shall incorporate paragraphs 1 and 2 above and otherwise shall provide as
follows:(a) Whenever any mentally retarded or allegedly mentally retarded child of school age is
recommended for a change in educational status by a School District, Intermediate Unit or any
school official, notice of the proposed action shall first be given to the parent or guardian of the
child.(b) Notice of the proposed action shall be given in writing to the parent or guardian of the
child either (i) at a conference with the parent or (ii) by certified mail to the parent (addressee
only, return receipt requested).(c) The notice shall describe the proposed action in detail,
including specification of the statute or regulation under which such action is proposed and a
clear and full statement of the reasons therefor, including specification of any tests or reports
upon which such action is proposed.(d) The notice shall advise the parent or guardian of any
alternative education opportunities available to his child other than that proposed.(e) The notice
shall inform the parent or guardian of his right to contest the proposed action at a full hearing
before the Secretary of Education, or his designee, in a place and at a time convenient to the
parent, before the proposed action may be taken.(f) The notice shall inform the parent or
guardian of his right to be represented at the hearing by any person of his choosing, including
legal counsel, of his right to examine before the hearing his child’s school records including any
tests or reports upon which the proposed action may be based, of his right to present evidence
of his own, including expert medical, psychological and educational testimony, and of his right to
call and question any school official, employee, or agent of a school district, intermediate unit or
the department who may have evidence upon which the proposed action may be based.(g) The
notice shall inform the parent or guardian of the availability of various organizations, including
the local chapter of the Pennsylvania [7/8]Association for Retarded Children, to assist him in
connection with the hearing and the school district or intermediate unit involved shall provide the
address and telephone number of such organization in the notice.(h) The notice shall inform the
parent or guardian that he is entitled under the Pennsylvania Mental Health and Mental
Retardation Act to the services of a local center for an independent medical, psychological and
educational evaluation of his child and shall specify the name, address and telephone number of
the MH-MR center in his catchment area.(i) The notice shall specify the procedure for pursuing
a hearing.If the notice is given at a conference with the parent, the parent may at that conference
indicate his satisfaction with the recommendation and may in writing waive the opportunity for a
hearing or, if dissatisfied, may in writing request a hearing. In either event, the parent may within
five calendar days of the conference change this decision and may then request or waive the
opportunity for a hearing by so indicating in writing to the school district or intermediate unit. If
the parental decision is indicated at a conference, the parent shall be given a postcard which
shall be mailed to the school district or intermediate unit within five calendar days thereafter, if
the parent desires to change the decision. There shall be no change in educational assignment
during the five day period.If notice is given by certified mail, the parent must fill in the form



requesting a hearing and mail the same to the school district or intermediate unit within ten (10)
days of the date of receipt of the notice.(j) The hearing shall be scheduled not sooner than
fifteen (15) days nor later than thirty (30) days after receipt of the request for a hearing from the
parent or guardian, provided however that upon good cause shown, reasonable extensions of
these times shall be granted at the request of the parent or guardian.(k) The hearing shall be
held in the local district and at a place reasonably convenient to the parent or guardian of the
child. At the option of the parent or guardian, the hearing may be held in the evening and such
option shall be set forth in the form requesting the hearing aforesaid.(l) The hearing officer shall
be the Secretary of Education, or a person designated by him acting in his stead, but shall not
be an officer, employee or agent of any local district or intermediate unit in which the child
resides.(m) The hearing shall be an oral, personal hearing, and shall be public unless the parent
or guardian specifies a closed hearing.(n) The decision of the hearing officer shall be based
solely upon the evidence presented at the hearing.(o) The proposed change in educational
status shall be approved only if supported by substantial evidence on the whole record of the
hearing. Introduction by the school district or intermediate unit of the official report
recommending a change in educational assignment, provided a copy of such [8/9]report was
given to the parent at the time notice was given, shall discharge its burden of going forward with
the evidence, thereby requiring the parent to introduce evidence (as contemplated in
paragraphs f, r, s, and t herein) in support of his contention.(p) A stenographic or other
transcribed record of the hearing shall be made and shall be available to the parent or guardian
or his representative. Said record may be discarded after three years.(q) The parent or guardian
of the child may be represented at the hearing by any person of his choosing, including legal
counsel.(r) The parent or guardian or his representative shall be given reasonable access prior
to the hearing to all records of the school district or intermediate unit concerning his child,
including any tests or reports upon which the proposed action may be based.(s) The parent or
guardian or his representative shall have the right to compel the attendance of, and to question
any witness testifying for the school board or intermediate unit and any official, employee, or
agent of the school district, intermediate unit, or the department who may have evidence upon
which the proposed action may be based.(t) The parent or guardian shall have the right to
present evidence and testimony, including expert medical, psychological or educational
testimony.(u) No later than twenty (20) days after the hearing, the hearing officer shall render a
decision in writing which shall be accompanied by written findings of fact and conclusions of law
and which shall be sent by registered mail to the parent or guardian and his representative.(v)
There shall be no change in the child’s educational status without prior notice and the
opportunity to be heard as set forth herein, except that in extraordinary circumstances the
Director of the Bureau of Special Education, upon written request to him by the district or
intermediate unit setting forth the parent, may approve an interim change in educational
assignment prior to the hearing, in which event the hearing will be held as promptly as possible
after the interim change. The Director shall act upon any such request promptly and in any event



within three (3) days of its receipt.(w) Any time limitation herein shall be construed and applied
so as to do substantial justice and may be varied upon request and good cause shown.4. The
Department of Education shall revise its regulations to be in accord with the procedures agreed
upon herein, shall disseminate the revised regulations to the school districts and intermediate
units and shall thereafter file with the court and plaintiffs a statement of how and to whom said
regulations and any covering statements were delivered.5. Notice and the opportunity of a (sic)
the reasons therefor and upon notice to due process hearing, as set out in paragraph 3 above,
shall be afforded on and after [9/10]the effective date of the stipulation to every child who is
mentally retarded or who is thought by any school official, the intermediate unit, or by his parents
to be mentally retarded, before subjecting such child to a change in educational status as
defined herein.APPENDIX B. …4. Expert testimony in this action indicates that all mentally
retarded persons are capable of benefiting from a program of education and training; that the
greatest number of retarded persons, given such education and training, are capable of
achieving self-sufficiency, and the remaining few, with such education and training, are capable
of achieving some degree of self-care; that the earlier such education and training begins, the
more thoroughly and the more efficiently a mentally retarded person will benefit from it; and,
whether begun early or not, that a mentally retarded person can benefit at any point in his life
and development from a program of education and training.5. The Commonwealth of
Pennsylvania has undertaken to provide a free public education to all of its children between the
ages of six and twenty-one years, and further, has undertaken to provide education and training
for all of its mentally retarded children.6. Having undertaken to provide a free public education to
all of its children, including its mentally retarded children, the Commonwealth of Pennsylvania
may not deny any mentally retarded child access to a free public program of education and
training.7. It is the Commonwealth’s obligation to place each mentally retarded child in a free,
public program of education and training appropriate to the child’s capacity, within the context of
the general educational policy that, among the alternative programs of education and training
required by statute to be available, placement in a regular public school class is preferable to
placement in a special public school class and placement in a special public school class is
preferable to placement in any other type of program of education and training.. …MILLS v.
BOARD OF EDUCATION OF THE DISTRICT OF COLUMBIAThe court ruled that the District of
Columbia cannot continue to exclude students who have been labeled as behavioral problems,
mentally retarded, emotionally disturbed or hyperactive.Waddy, District JudgeThis is a civil
action brought on behalf of seven children of school age by their next friends in which they seek
a declaration of rights and to enjoin the defendants [10/11]from excluding them from the District
of Columbia Public Schools and/or denying them publicly supported education and to compel
the defendants to provide them with immediate and adequate education and educational
facilities in the public schools or alternative placement at public expense. They also seek
additional and ancillary relief to effectuate the primary relief. They allege that although they can
profit from an education either in regular classrooms with supportive services or in special



classes adopted to their needs, they have been labelled as behavioral problems, mentally
retarded, emotionally disturbed or hyperactive, and denied admission to the public schools or
excluded therefrom after admission, with no provision for alternative educational placement or
periodic review. The action was certified as a class action. …The defendants are the Board of
Education of the District of Columbia and its members, the Superintendent of Schools for the
District of Columbia and subordinate school officials, the Commissioner of the District of
Columbia and certain subordinate officials and the District of Columbia.The genesis of this case
is found (1) in the failure of the District of Columbia to provide publicly supported education and
training to plaintiffs and other “exceptional” children, members of their class, and (2) the
excluding, suspending, expelling, reassigning and transferring of “exceptional” children from
regular public school classes without affording them due process of law.The problem of
providing special education for “exceptional” children (mentally retarded, emotionally disturbed,
physically handicapped, hyperactive and other children with behavioral problems) is one of
major proportions in the District of Columbia. The precise number of such children cannot be
stated because the District has continuously failed to comply with which requires a census of all
children aged 3 to 18 in the District to be taken. Plaintiffs estimate that there are “… 22,000
retarded, emotionally disturbed, blind, deaf, and speech or learning disabled children, and
perhaps as many as 18,000 of these children are not being furnished with programs of
specialized education.” According to data prepared by the Board of Education, Division of
Planning, Research and Evaluation, the District of Columbia provides publicly supported special
education programs of various descriptions to at least 3880 school age children. However, in a
1971 report to the Department of Health, Education and Welfare, the District of Columbia Public
Schools admitted that an estimated 12,340 handicapped children were not to be served in the
1971-72 school year.Each of the minor plaintiffs in this case qualifies as an “exceptional”
child.Plaintiffs allege in their complaint and defendants admit as follows:“PETER MILLS is
twelve years old, black, and a committed dependent ward of the District of Columbia resident at
Junior Village. He was excluded from the Brent Elementary School on March 23, 1971, at which
time he was in the fourth grade. Peter allegedly was a ‘behavior problem’ and was
recommended and approved for exclusion by the principal. Defendants have not provided him
with a full hearing or with a timely and adequate review of his status. Furthermore, Defendants
have failed to [11/12]provide for his reenrollment in the District of Columbia Public Schools or
enrollment in private school. On information and belief, numerous other dependent children of
school attendance age at Junior Village are denied a publicly-supported education. Peter
remains excluded from any publicly-supported education.“DUANE BLACKSHEARE is thirteen
years old, black, resident at Saint Elizabeth’s Hospital, Washington, D.C., and a dependent
committed child. He was excluded from the Giddings Elementary School in October, 1967, at
which time he was in the third grade. Duane allegedly was a ‘behavior problem.’ Defendants
have not provided him with a full hearing or with a timely and adequate review of his status.
Despite repeated efforts by his mother, Duane remained largely excluded from all publicly-



supported education until February, 1971. Education experts at the Child Study Center
examined Duane and found him to be capable of returning to regular class if supportive services
were provided. Following several articles in the Washington Post and Washington Star, Duane
was placed in a regular seventh grade classroom on a two-hour a day basis without any catch-
up assistance and without an evaluation or diagnostic interview of any kind. Duane has
remained on a waiting list for a tuition grant and is now excluded from all publicly-supported
education.“GEORGE LIDDELL, JR., is eight years old, black, resident with his mother, Daisy
Liddell, at 601 Morton Street, N.W., Washington, D.C., and an AFDC recipient. George has
never attended public school because of the denial of his application to the Maury Elementary
School on the ground that he required a special class. George allegedly was retarded.
Defendants have not provided him with a full hearing or with a timely and adequate review of his
status. George remains excluded from all publicly-supported education, despite a medical
opinion that he is capable of profiting from schooling, and despite his mother’s efforts to secure
a tuition grant from Defendants.“STEVEN GASTON is eight years old, black, resident with his
mother, Ina Gaston, at 714 9th Street, N.E., Washington, D. C. and unable to afford private
instruction. He has been excluded from the Taylor Elementary School since September, 1969, at
which time he was in the first grade. Steven allegedly was slightly brain-damaged and
hyperactive, and was excluded because he wandered around the classroom. Defendants have
not provided him with a full hearing or with a timely and adequate review of his status. Steven
was accepted in the Contemporary School, a private school, provided that tuition was paid in full
in advance. Despite the efforts of his parents, Steven has remained on a waiting list for the
requisite tuition grant from Defendant school system and excluded from all publicly-supported
education.“MICHAEL WILLIAMS is sixteen years old, black, resident at Saint Elizabeth’s
Hospital, Washington, D.C., and unable to afford private instruction. Michael is epileptic and
allegedly slightly retarded. He has been excluded from the Sharpe Health School since October,
1969, at which [12/13]time he was temporarily hospitalized. Thereafter Michael was excluded
from school because of health problems and school absences. Defendants have not provided
him with a full hearing or with a timely and adequate review of his status. Despite his mother’s
efforts, and his attending physician’s medical opinion that he could attend school, Michael has
remained on a waiting list for a tuition grant and excluded from all publicly-supported
education.“JANICE KING is thirteen years old, black, resident with her father, Andrew King, at
233 Anacostia Avenue, N.E., Washington, D.C., and unable to afford private instruction. She has
been denied access to public schools since reaching compulsory school attendance age, as a
result of the rejection of her application, based on the lack of an appropriate educational
program. Janice is brain-damaged and retarded, with right hemiplegia, resulting from a
childhood illness. Defendants have not provided her with a full hearing or with a timely and
adequate review of her status. Despite repeated efforts by her parents, Janice has been
excluded from all publicly-supported education.“JEROME JAMES is twelve years old, black,
resident with his mother, Mary James, at 2512 Ontario Avenue, N.W., Washington, D.C., and an



AFDC recipient. Jerome is a retarded child and has been totally excluded from public school.
Defendants have not given him a full hearing or a timely and adequate review of his status.
Despite his mother’s efforts to secure either public school placement or a tuition grant, Jerome
has remained on a waiting list for a tuition grant and excluded from all publicly supported
education.”Although all of the named minor plaintiffs are identified as Negroes the class they
represent is not limited by their race. They sue on behalf of and represent all other District of
Columbia residents of school age who are eligible for a free public education and who have
been, or may be, excluded from such education or otherwise deprived by defendants of access
to publicly supported education.Minor plaintiffs are poor and without financial means to obtain
private instruction. There has been no determination that they may not benefit from specialized
instruction adapted to their needs. Prior to the beginning of the 1971-72 school year minor
plaintiffs, through their representatives, sought to obtain publicly supported education and
certain of them were assured by the school authorities that they would be placed in programs of
publicly supported education and certain others would be recommended for special tuition
grants at private schools. However, none of the plaintiff children were placed for the 1971 Fall
term and they continued to be entirely excluded from all publicly supported education. After thus
trying unsuccessfully to obtain relief from the Board of Education the plaintiffs filed this action on
September 24, 1971.Congress has decreed a system of publicly supported education for the
children of the District of Columbia. The Board of Education has the responsibility of
administering that system in accordance with law and of providing such publicly supported
education to all of the children of the District, including these “exceptional” children.
[13/14]Defendants have admitted in these proceedings that they are under an affirmative duty to
provide plaintiffs and their class with publicly supported education suited to each child’s needs,
including special education and tuition grants, and also, a constitutionally adequate prior hearing
and periodic review. They have also admitted that they failed to supply plaintiffs with such
publicly supported education and have failed to afford them adequate prior hearing and periodic
review.Plaintiffs’ entitlement to relief in this case is clear. The applicable statutes and regulations
and the Constitution of the United States require it.requires that:Every parent, guardian, or other
person residing [permanently or temporarily] in the District of Columbia who has custody or
control of a child between the ages of seven and sixteen years shall cause said child to be
regularly instructed in a public school or in a private or parochial school or instructed privately
during the period of each year in which the public schools of the District of Columbia are in
session. …Under Section 31-203, a child may be “excused” from attendance only when …
“upon examination the child is found to be unable mentally or physically to profit from attendance
at school: Provided, however, That if such examination shows that such child may benefit from
specialized instruction adapted to his needs, he shall attend upon such instruction.”Failure of a
parent to comply with Section 31-201 constitutes a criminal offense. The Court need not belabor
the fact that requiring parents to see that their children attend school under pain of criminal
penalties presupposes that an educational opportunity will be made available to the children.



The Board of Education is required to make such opportunity available. … It has adopted rules
and regulations consonant with the statutory direction. …Thus the Board of Education has an
obligation to provide whatever specialized instruction that will benefit the child. By failing to
provide plaintiffs and their class the publicly supported specialized education to which they are
entitled, the Board of Education violates the above statutes and its own regulations.The
Supreme Court in Brown v. Board of Education, stated:Today, education is perhaps the most
important function of state and local governments. Compulsory school attendance laws and the
great expenditures for education both demonstrate our recognition of the importance of
education to our democratic society. It is required in the performance of our most basic public
responsibilities, even service in the armed forces. It is the very foundation of good citizenship.
Today it is a principal instrument in awakening the child to cultural values, in preparing him for
later professional training, and in helping him to adjust normally to his environment. In these
days, it is doubtful that any child may reasonably be expected to succeed in life if he is denied
the opportunity of an education. Such an opportunity, where the state has undertaken to provide
it, is a right which must be made available to all on equal terms. (emphasis supplied)Bolling v.
Sharpe, decided the same day as Brown, applied the Brown rationale [14/15]to the District of
Columbia public schools by finding that: “Segregation in public education is not reasonably
related to any proper governmental objective, and thus it imposes on Negro children of the
District of Columbia a burden than constitutes an arbitrary deprivation of their liberty in violation
of the .”In Hobson v. Hansen, Circuit Judge J. Skelly Wright considered the pronouncements of
the Supreme Court in the intervening years and … concluded “[F]rom these considerations the
court draws the conclusion that the doctrine of equal educational opportunity — the in its
application to public school education — is in its full sweep a component of due process binding
on the District under the .”Not only are plaintiffs and their class denied the publicly supported
education to which they are entitled many are suspended or expelled from regular schooling or
specialized instruction or reassigned without any prior hearing and are given no periodic review
thereafter. Due process of law requires a hearing prior to exclusion, termination or classification
into a special program. …The Answer of the defendants to the Complaint contains the
following:These defendants say that it is impossible to afford plaintiffs the relief they request
unless:(a) The Congress of the United States appropriates millions of dollars to improve special
education services in the District of Columbia; or(b) These defendants divert millions of dollars
from funds already specifically appropriated for other educational services in order to improve
special educational services. These defendants suggest that to do so would violate an Act of
Congress and would be inequitable to children outside the alleged plaintiff class.This Court is
not persuaded by that contention.The defendants are required by the Constitution of the United
States, the District of Columbia Code, and their own regulations to provide a publicly-supported
education for these “exceptional” children. Their failure to fulfill this clear duty to include and
retain these children in the public school system, or otherwise provide them with publicly-
supported education, and their failure to afford them due process hearings and periodical



review, cannot be excused by the claim that there are insufficient funds. In Goldberg v. Kelly, the
Supreme Court, in a case that involved the right of a welfare recipient to a hearing before
termination of his benefits, held that Constitutional rights must be afforded citizens despite the
greater expense involved. … Similarly the District of Columbia’s interest in educating the
excluded children clearly must outweigh its interest in preserving its financial resources. If
sufficient funds are not available to finance all of the services and programs that are needed and
desirable in the system then the available funds must be expended equitably in such a manner
that no child is entirely excluded from a publicly supported education consistent with his needs
and ability to benefit therefrom. The inadequacies of the District of Columbia Public School
System whether occasioned by insufficient funding or administrative inefficiency, certainly
[15/16]cannot be permitted to bear more heavily on the “exceptional” or handicapped child than
on the normal child.NOTES AND QUESTIONSP.A.R.C. and Mills provided the court-made law
which became the basis for the rights which are now afforded by federal and state statutes to
students in need of special services, including children with mental retardation. The rights
provided by such statutes may be greater than the minimum likely to be secured under a
constitutional claim. For example, where rights of persons with mental retardation are raised in a
constitutional context, they will be reviewed under a rational basis standard, the courts having
found that mental retardation is not a suspect or quasi-suspect class. In , the Supreme Court
considered a challenge to a Texas zoning ordinance which prohibited group homes for mentally
retarded persons in a multiple dwelling zone where other groups would be allowed. Finding
mentally retarded persons not to be a suspect or quasi-suspect class, the Court held the
ordinance unconstitutional on the ground that no rational basis was established to support it.
See also (finding, in part, that the generally does not require that states provide special
accommodation for persons with disabilities as a matter of equal protection analysis so long as
there is a rational basis for the state action). In practical terms, what difference does it make for
students with disabilities in public schools whether they are categorized as a quasi-suspect or
suspect class?C. OVERVIEW OF FEDERAL LEGISLATION1. The Purpose of the Individuals
with Disabilities Education Act (IDEA)In enacting IDEA, Congress spelled out the situation in
which children with disabilities found themselves and the congressional purpose for the federal
legislation. IDEA provides:The purposes of this title are —(1)(A) to ensure that all children with
disabilities have available to them a free appropriate public education that emphasizes special
education and related services designed to meet their unique needs and prepare them for
further education, employment and independent living;(B) to ensure that the rights of children
with disabilities and parents of such children are protected; and(C) to assist States, localities,
educational service agencies, and Federal agencies to provide for the education of all children
with disabilities;(2) to assist States in the implementation of a statewide, comprehensive,
coordinated, multidisciplinary, interagency system of early intervention [16/17]services for
infants and toddlers with disabilities and their families;(3) to ensure that educators and parents
have the necessary tools to improve educational results for children with disabilities by



supporting system improvement activities; coordinated research and personnel preparation;
coordinated technical assistance, dissemination, and support; and technology development and
media services; and(4) to assess, and ensure the effectiveness of, efforts to educate children
with disabilities..2. Definition of a “Child with a Disability”(A) In general. The term “child with a
disability” means a child —(i) with intellectual disabilities, hearing impairments (including
deafness), speech or language impairments, visual impairments (including blindness), serious
emotional disturbance (referred to in this title as “emotional disturbance”), orthopedic
impairments, autism, traumatic brain injury, other health impairments, or specific learning
disabilities; and(ii) who, by reason thereof, needs special education and related services.(B)
Child aged 3 through 9. The term “child with a disability” for a child aged 3 through 9 (or any
subset of that age range, including ages 3 through 5), may, at the discretion of the State and the
local educational agency, include a child —(i) experiencing developmental delays, as defined by
the State and as measured by appropriate diagnostic instruments and procedures, in one or
more of the following areas: physical development, cognitive development, communication
development, social or emotional development, or adaptive development; and(ii) who, by reason
thereof, needs special education and related services..3. Definition of “Free Appropriate Public
Education”The term “free appropriate public education” means special education and related
services that —(A) have been provided at public expense, under public supervision and
direction, and without charge;(B) meet the standards of the State educational agency;(C)
include an appropriate preschool, elementary, or secondary school education in the State
involved; and[17/18](D) are provided in conformity with the individualized education program
required under section 614(d) []..4. Definition of “Special Education”The term “special education”
means specially designed instruction, at no cost to parents, to meet the unique needs of a child
with a disability, including —(A) instruction conducted in the classroom, in the home, in hospitals
and institutions, and in other settings; and(B) instruction in physical education..5. Section
504Section 504 is entitled “Nondiscrimination under Federal Grants and Programs” and
provides:(a) Promulgation of rules and regulationsNo otherwise qualified individual with a
disability in the United States, as defined in section 705(20) of this title, shall, solely by reason of
her or his disability, be excluded from the participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity receiving Federal financial assistance
or under any program or activity conducted by any Executive agency or by the United States
Postal Service. The head of each such agency shall promulgate such regulations as may be
necessary to carry out the amendments to this section made by the Rehabilitation,
Comprehensive Services, and Developmental Disabilities Act of 1978. Copies of any proposed
regulation shall be submitted to appropriate authorizing committees of the Congress, and such
regulation may take effect no earlier than the thirtieth day after the date on which such regulation
is so submitted to such committees.(b) “Program or activity” definedFor the purposes of this
section, the term “program or activity” means all of the operations of —(1)(A) a department,
agency, special purpose district, or other instrumentality of a State or of a local government;



or(B) the entity of such State or local government that distributes such assistance and each
such department or agency (and each other State or local government entity) to which the
assistance is extended, in the case of assistance to a State or local government;(2)(A) a college,
university, or other postsecondary institution, or a public system of higher education; or[18/19]
(B) a local educational agency (as defined in section 7801 of Title 20) system of vocational
education, or other school system;(3)(A) an entire corporation, partnership, or other private
organization, or an entire sole proprietorship —(i) if assistance is extended to such corporation,
partnership, private organization, or sole proprietorship as a whole; or(ii) which is principally
engaged in the business of providing education, health care, housing, social services, or parks
and recreation; or(B) the entire plant or other comparable, geographically separate facility to
which Federal financial assistance is extended, in the case of any other corporation, partnership,
private organization, or sole proprietorship; or(4) any other entity which is established by two or
more of the entities described in paragraph (1), (2), or (3);any part of which is extended Federal
financial assistance.. ….6. Disability Under the Americans with Disabilities Act (ADA)The term
“disability” means, with respect to an individual —(A) a physical or mental impairment that
substantially limits one or more of the major life activities of such individual;(B) a record of such
an impairment; or(C) being regarded as having such an impairment..7. Public Entity Under the
Americans with Disabilities Act (ADA)(1) The term “public entity” means —(A) any State or local
government;(B) any department, agency, special purpose district, or other instrumentality of a
State or States or local government; and. ….[19/20]8. Qualified Individual with a Disability Under
the Americans with Disabilities Act (ADA)The term “qualified individual with a disability” means
an individual with a disability who, with or without reasonable modifications to rules, policies, or
practices, the removal of architectural, communication, or transportation barriers, or the
provision of auxiliary aids and services, meets the essential eligibility requirements for the
receipt of services or the participation in programs or activities provided by a public
entity..NOTES AND QUESTIONS1. Section 504 is codified at , with implementing regulations
primarily at 34 C.F.R. Part 104 and 34 C.F.R. Part 104 Appendix A. Section 504, as noted above,
predated the Education for All Handicapped Children Act. For the history of the adoption of
section 504, see Richard K. Scotch, From Good Will to Civil Rights: Transforming Federal
Disability Policy (2d ed. 2001). Additional history is found in , and in the lower court opinion in ,
aff’d in part & rev’d in part, , judgment rev’d, .2. Title II of the ADA, which deals with public
services from state and local governments, provides, much like section 504, that “no qualified
individual with a disability shall, by reason of such disability, be excluded from participation in or
be denied the benefits of services, programs, or activities of a public entity, or be subjected to
discrimination by any such entity.” This provision is codified at , with implementing regulations
primarily at 28 C.F.R. Part 35. In 2010, the Department of Justice revised the regulations
governing ADA titles II and III. The changes affect construction standards, required
accommodations, and matters such as service animals, and became effective March 15, 2011.
See 75 Fed. Reg. 56,164 (Sept. 15, 2010) (title II regulations at 28 C.F.R. Part 35); 75 Fed. Reg.



56,236 (title III regulations at 28 C.F.R. Part 36). For a comprehensive discussion of service
animals for children with autism in the public schools, see Tara A. Waterlander, Canines in the
Classroom: When Schools Must Allow a Service Dog to Accompany a Child with Autism into the
Classroom Under Federal and State Laws, ; see also Sarah Allison L. Wieselthier, Note,
Grooming Dogs for the Educational Setting: The “IDEIA” Behind Service Dogs in the Public
Schools, . For a case relying on state law to compel a school district to permit the presence of a
service dog in school and at school functions, see K.D. v. Villa Grove Cmty. Unit Sch. .3. Title III
of the ADA, which deals with public accommodations like stores and private, non-religious
schools, provides that it shall be discriminatory to “exclude or otherwise deny equal goods,
services, facilities, privileges, advantages, accommodations, or other opportunities to an
individual or entity because of the known disability of an individual with whom the individual or
entity is known to have a [20/21]relationship or association” and specifically prohibits eligibility
criteria that screen out individuals with disability, “failure to make reasonable modifications in
policies, practices, or procedures, when such modifications are necessary to afford …
accommodations to individuals with disabilities unless the entity can demonstrate that taking
such steps would fundamentally alter the nature of the … good, service, facility, privilege,
advantage, or accommodation being offered or would result in an undue burden.” This part of the
ADA is codified at , with implementing regulations primarily at 28 C.F.R. Part 36. For a discussion
of the history of ADA’s adoption, see Bernard D. Reams Jr., Peter J. McGovern & John Schultz,
Disability Law in the United States: A Legislative History of the Americans with Disabilities Act of
1990 (1992). Another helpful source is Joseph P. Shapiro, No Pity: People with Disabilities
Forging a New Civil Rights Movement (1993). Can you explain how IDEA, section 504, and the
ADA provisions fit together? Why would it matter to a school which provision applied to any
given student?4. The 2004 Reauthorization of IDEA added new findings and definitions to
specifically address such issues as education of the homeless, education of students with
limited English proficiency, and alignment with the Elementary and Secondary Education Act
(ESEA/NCLB). These provisions include a definition of highly qualified teachers and core
subjects.5. The 2004 Reauthorization of IDEA changed the purpose section to reflect that
special education students are also to be preparing for “further education.” . Special education
students graduate from high school at low rates, just over 32%. Is the change in the law likely to
help improve these numbers? See Gary Orfield, Daniel Losen, Johanna Wald & Christopher B.
Swanson, Losing Our Future: How Minority Youth are Being Left Behind by the Graduation Rate
Crisis, The Civil Rights Project at Harvard University (Cambridge 2004).D. DEFINING
CASESNot surprisingly, the statutory provisions concerning the education of special needs
students have been much litigated, and many of these cases are discussed throughout the
remainder of the text. Here, a few cases are highlighted because they form some very basic
parameters of the law of special education around who shall be included and how much
education they should receive.1. Appropriate EducationIDEA revolves around the concept of an
appropriate education for students with disabilities. The Supreme Court has provided the key



elements for understanding “appropriate” in this context.BOARD OF EDUCATION v.
ROWLEYThe school district did not have to provide an interpreter for a deaf student because
states are not required to maximize the potential of each handicapped child.[21/22]Justice
Rehnquist delivered the opinion of the Court.This case presents a question of statutory
interpretation. Petitioners contend that the Court of Appeals and the District Court misconstrued
the requirements imposed by Congress upon States which receive federal funds under the
Education of the Handicapped Act. We agree and reverse the judgment of the Court of
Appeals.The Education of the Handicapped Act (Act), provides federal money to assist state
and local agencies in educating handicapped children, and conditions such funding upon a
State’s compliance with extensive goals and procedures. The Act represents an ambitious
federal effort to promote the education of handicapped children, and was passed in response to
Congress’ perception that a majority of handicapped children in the United States “were either
totally excluded from schools or [were] sitting idly in regular classrooms awaiting the time when
they were old enough to ‘drop out.’ ” The Act’s evolution and major provisions shed light on the
question of statutory interpretation which is at the heart of this case.Congress first addressed
the problem of educating the handicapped in 1966 when it amended the Elementary and
Secondary Education Act of 1965 to establish a grant program “for the purpose of assisting the
States in the initiation, expansion, and improvement of programs and projects … for the
education of handicapped children.” That program was repealed in 1970 by the Education of the
Handicapped Act, Part B of which established a grant program similar in purpose to the
repealed legislation. Neither the 1966 nor the 1970 legislation contained specific guidelines for
state use of the grant money; both were aimed primarily at stimulating the States to develop
educational resources and to train personnel for educating the handicapped. Dissatisfied with
the progress being made under these earlier enactments, and spurred by two District Court
decisions holding that handicapped children should be given access to a public education …
Congress in 1974 greatly increased federal funding for education of the handicapped and for the
first time required recipient States to adopt “a goal of providing full educational opportunities to
all handicapped children.” The 1974 statute was recognized as an interim measure only,
adopted “in order to give the Congress an additional year in which to study what if any additional
Federal assistance [was] required to enable the States to meet the needs of handicapped
children.” The ensuing year of study produced the Education for All Handicapped Children Act of
1975.In order to qualify for federal financial assistance under the Act, a State must demonstrate
that it “has in effect a policy that assures all handicapped children the right to a free appropriate
public education.” . That policy must be reflected in a state plan submitted to and approved by
the Secretary of Education, § 1413, which describes in detail the goals, programs, and
timetables under which the State intends to educate handicapped children within its borders. §§
1412, 1413. States receiving money under the Act must provide education to the handicapped
by priority, first “to handicapped children who are not receiving an education” and second “to
handicapped children … with the most severe handicaps who are receiving an inadequate



education,” § 1412(3), and “to the maximum extent appropriate” must educate handicapped
children “with children who are not handicapped.” § 1412(5). The Act broadly defines
“handicapped [22/23]children” to include “mentally retarded, hard of hearing, deaf, speech
impaired, visually handicapped, seriously emotionally disturbed, orthopedically impaired, [and]
other health impaired children, [and] children with specific learning disabilities.” § 1401(1).The
“free appropriate public education” required by the Act is tailored to the unique needs of the
handicapped child by means of an “individualized educational program” (IEP). § 1401(18). The
IEP, which is prepared at a meeting between a qualified representative of the local educational
agency, the child’s teacher, the child’s parents or guardian, and, where appropriate, the child,
consists of a written document containing“(A) a statement of the present levels of educational
performance of such child, (B) a statement of annual goals, including short-term instructional
objectives, (C) a statement of the specific educational services to be provided to such child, and
the extent to which such child will be able to participate in regular educational programs, (D) the
projected date for initiation and anticipated duration of such services, and (E) appropriate
objective criteria and evaluation procedures and schedules for determining, on at least an
annual basis, whether instructional objectives are being achieved.” § 1401(19).Local or regional
educational agencies must review, and where appropriate revise, each child’s IEP at least
annually. § 1414(a)(5).In addition to the state plan and the IEP already described, the Act
imposes extensive procedural requirements upon States receiving federal funds under its
provisions. Parents or guardians of handicapped children must be notified of any proposed
change in “the identification, evaluation, or educational placement of the child or the provision of
a free appropriate public education to such child,” and must be permitted to bring a complaint
about “any matter relating to” such evaluation and education. §§ 1415(b)(1)(D) and (E).
Complaints brought by parents or guardians must be resolved at “an impartial due process
hearing,” and appeal to the state educational agency must be provided if the initial hearing is
held at the local or regional level. §§ 1415(b)(2) and (c). Thereafter, “[a]ny party aggrieved by the
findings and decision” of the state administrative hearing has “the right to bring a civil action with
respect to the complaint … in any State court of competent jurisdiction or in a district court of the
United States without regard to the amount in controversy.” § 1415(e)(2).Thus, although the Act
leaves to the States the primary responsibility for developing and executing educational
programs for handicapped children, it imposes significant requirements to be followed in the
discharge of that responsibility. Compliance is assured by provisions permitting the withholding
of federal funds upon determination that a participating state or local agency has failed to satisfy
the requirements of the Act, §§ 1414(b)(2)(A), 1416, and by the provision for judicial review. At
present, all States except New Mexico receive federal funds under the portions of the Act at
issue today.This case arose in connection with the education of Amy Rowley, a deaf student at
the Furnace Woods School in the Hendrick Hudson Central School District, [23/24]Peekskill,
N.Y. Amy has minimal residual hearing and is an excellent lipreader. During the year before she
began attending Furnace Woods, a meeting between her parents and school administrators



resulted in a decision to place her in a regular kindergarten class in order to determine what
supplemental services would be necessary to her education. Several members of the school
administration prepared for Amy’s arrival by attending a course in sign-language interpretation,
and a teletype machine was installed in the principal’s office to facilitate communication with her
parents who are also deaf. At the end of the trial period it was determined that Amy should
remain in the kindergarten class, but that she should be provided with an FM hearing aid which
would amplify words spoken into a wireless receiver by the teacher or fellow students during
certain classroom activities. Amy successfully completed her kindergarten year.As required by
the Act, an IEP was prepared for Amy during the fall of her first-grade year. The IEP provided that
Amy should be educated in a regular classroom at Furnace Woods, should continue to use the
FM hearing aid, and should receive instruction from a tutor for the deaf for one hour each day
and from a speech therapist for three hours each week. The Rowleys agreed with parts of the
IEP, but insisted that Amy also be provided a qualified sign-language interpreter in all her
academic classes in lieu of the assistance proposed in other parts of the IEP. Such an interpreter
had been placed in Amy’s kindergarten class for a 2-week experimental period, but the
interpreter had reported that Amy did not need his services at that time. The school
administrators likewise concluded that Amy did not need such an interpreter in her first-grade
classroom. They reached this conclusion after consulting the school district’s Committee on the
Handicapped, which had received expert evidence from Amy’s parents on the importance of a
sign-language interpreter, received testimony from Amy’s teacher and other persons familiar
with her academic and social progress, and visited a class for the deaf.When their request for an
interpreter was denied, the Rowleys demanded and received a hearing before an independent
examiner. After receiving evidence from both sides, the examiner agreed with the administrators’
determination that an interpreter was not necessary because “Amy was achieving educationally,
academically, and socially” without such assistance. The examiner’s decision was affirmed on
appeal by the New York Commissioner of Education on the basis of substantial evidence in the
record. Pursuant to the Act’s provision for judicial review, the Rowleys then brought an action in
the United States District Court for the Southern District of New York, claiming that the
administrators’ denial of the sign-language interpreter constituted a denial of the “free
appropriate public education” guaranteed by the Act.The District Court found that Amy “is a
remarkably well-adjusted child” who interacts and communicates well with her classmates and
has “developed an extraordinary rapport” with her teachers. It also found that “she performs
better than the average child in her class and is advancing easily from grade to grade,” but “that
she understands considerably less of what goes on in class than she could if she were not deaf”
and thus “isn’t learning as much, or performing as well academically, as she would without her
handicap”. … This disparity between Amy’s achievement and her potential led the court to
decide that she was not receiving a “free appropriate public education,” which the court defined
as “an [24/25]opportunity to achieve [her] full potential commensurate with the opportunity
provided to other children.”A divided panel of the United States Court of Appeals for the Second



Circuit affirmed.We granted certiorari to review the lower courts’ interpretation of the Act. Such
review requires us to consider two questions: What is meant by the Act’s requirement of a “free
appropriate public education”? And what is the role of state and federal courts in exercising the
review granted by ? We consider these questions separately.This is the first case in which this
Court has been called upon to interpret any provision of the Act.. …It is beyond dispute that,
contrary to the conclusions of the courts below, the Act does expressly define “free appropriate
public education”:“The term ‘free appropriate public education’ means special education and
related services which (A) have been provided at public expense, under public supervision and
direction, and without charge, (B) meet the standards of the State educational agency, (C)
include an appropriate preschool, elementary, or secondary school education in the State
involved, and (D) are provided in conformity with the individualized education program required
under section 1414(a)(5) of this title.”§ 1401(18). …“Special education,” as referred to in this
definition, means “specially designed instruction, at no cost to parents or guardians, to meet the
unique needs of a handicapped child, including classroom instruction, instruction in physical
education, home instruction, and instruction in hospitals and institutions.” § 1401(16).“Related
services” are defined as “transportation, and such developmental, corrective, and other
supportive services … as may be required to assist a handicapped child to benefit from special
education.”§ 1401(17).Like many statutory definitions, this one tends toward the cryptic rather
than the comprehensive, but that is scarcely a reason for abandoning the quest for legislative
intent. We think more must be made of it than either respondents or the United States seems
willing to admit.According to the definitions contained in the Act, a “free appropriate public
education” consists of educational instruction specially designed to meet the unique needs of
the handicapped child, supported by such services as are necessary to permit the child “to
benefit” from the instruction. Almost as a checklist for adequacy under the Act, the definition also
requires that such instruction and services be provided at public expense and under public
supervision, meet the State’s educational standards, approximate the grade levels used in the
State’s regular education, [25/26]and comport with the child’s IEP. Thus, if personalized
instruction is being provided with sufficient supportive services to permit the child to benefit from
the instruction, and the other items on the definitional checklist are satisfied, the child is
receiving a “free appropriate public education” as defined by the Act.Other portions of the
statute also shed light upon congressional intent. Congress found that of the roughly eight
million handicapped children in the United States at the time of enactment, one million were
“excluded entirely from the public school system” and more than half were receiving an
inappropriate education. In addition, … the Act requires States to extend educational services
first to those children who are receiving no education and second to those children who are
receiving an “inadequate education.” When these express statutory findings and priorities are
read together with the Act’s extensive procedural requirements and its definition of “free
appropriate public education,” the face of the statute evinces a congressional intent to bring
previously excluded handicapped children into the public education systems of the States and to



require the States to adopt procedures which would result in individualized consideration of and
instruction for each child.Noticeably absent from the language of the statute is any substantive
standard prescribing the level of education to be accorded handicapped children. Certainly the
language of the statute contains no requirement like the one imposed by the lower courts — that
States maximize the potential of handicapped children “commensurate with the opportunity
provided to other children.” That standard was expounded by the District Court without reference
to the statutory definitions or even to the legislative history of the Act. Although we find the
statutory definition of “free appropriate public education” to be helpful in our interpretation of the
Act, there remains the question of whether the legislative history indicates a congressional intent
that such education meet some additional substantive standard. For an answer, we turn to that
history.… Before passage of the Act some States had passed laws to improve the educational
services afforded handicapped children, but many of these children were excluded completely
from any form of public education or were left to fend for themselves in classrooms designed for
education of their nonhandicapped peers. [T]he House Report begins by emphasizing this
exclusion and misplacement, noting that millions of handicapped children “were either totally
excluded from schools or [were] sitting idly in regular classrooms awaiting the time when they
were old enough to ‘drop out.’ ” One of the Act’s two principal sponsors in the Senate urged its
passage in similar terms: “While much progress has been made in the last few years, we can
take no solace in that progress until all handicapped children are, in fact, receiving an education.
The most recent statistics provided by the Bureau of Education for the Handicapped estimate
that … 1.75 million handicapped children do not receive any educational services, and 2.5
million handicapped children are not receiving an appropriate education.”By passing the Act,
Congress sought primarily to make public education available to handicapped children. But in
seeking to provide such access to public education, Congress did not impose upon the States
any greater substantive educational standard than would be necessary to make such access
meaningful. Indeed, Congress expressly “recognize[d] that in many instances the process of
[26/27]providing special education and related services to handicapped children is not
guaranteed to produce any particular outcome.” Thus, the intent of the Act was more to open the
door of public education to handicapped children on appropriate terms than to guarantee any
particular level of education once inside.Mills and P.A.R.C. both held that handicapped children
must be given access to an adequate, publicly supported education. Neither case purports to
require any particular substantive level of education. Rather, like the language of the Act, the
cases set forth extensive procedures to be followed in formulating personalized educational
programs for handicapped children.1 The fact that both PARC and Mills are discussed at length
in the legislative Reports suggests that the principles which they established are the principles
which, to a significant extent, guided the drafters of the Act.That the Act imposes no clear
obligation upon recipient States beyond the requirement that handicapped children receive
some form of specialized education is perhaps best demonstrated by the fact that Congress, in
explaining the need for the Act, equated an “appropriate education” to the receipt of some



specialized educational services. It is evident from the legislative history that the
characterization of handicapped children as “served” referred to children who were receiving
some form of specialized educational services from the States, and that the characterization of
children as “unserved” referred to those who were receiving no specialized educational services.
…Respondents contend that “the goal of the Act is to provide each handicapped child with an
equal educational opportunity.” We think, however, that the requirement that a State provide
specialized educational services to handicapped children generates no additional requirement
that the services so provided be sufficient to maximize each child’s potential “commensurate
with the opportunity provided other children.”The educational opportunities provided by our
public school systems undoubtedly differ from student to student, depending upon a myriad of
factors that might affect a particular student’s ability to assimilate information presented in the
classroom. The requirement that States provide “equal” educational opportunities would thus
seem to present an entirely unworkable standard requiring impossible measurements and
comparisons. Similarly, furnishing handicapped children with only such services as are available
to nonhandicapped children would in all probability fall short of the statutory requirement of “free
appropriate public education”; to require, on the other hand, the furnishing of every special
service necessary to maximize each handicapped child’s potential is, we think, further than
[27/28]Congress intended to go. Thus to speak in terms of “equal” services in one instance gives
less than what is required by the Act and in another instance more. The theme of the Act is “free
appropriate public education,” a phrase which is too complex to be captured by the word “equal”
whether one is speaking of opportunities or services.The legislative conception of the
requirements of equal protection was undoubtedly informed by the two District Court decisions
referred to above. But cases such as Mills and P.A.R.C. held simply that handicapped children
may not be excluded entirely from public education. In Mills, the District Court said:“If sufficient
funds are not available to finance all of the services and programs that are needed and desirable
in the system then the available funds must be expended equitably in such a manner that no
child is entirely excluded from a publicly supported education consistent with his needs and
ability to benefit therefrom.”The P.A.R.C. court used similar language, saying “[i]t is the
commonwealth’s obligation to place each mentally retarded child in a free, public program of
education and training appropriate to the child’s capacity. …” The right of access to free public
education enunciated by these cases is significantly different from any notion of absolute
equality of opportunity regardless of capacity. To the extent that Congress might have looked
further than these cases which are mentioned in the legislative history, at the time of enactment
of the Act this Court had held at least twice that the does not require States to expend equal
financial resources on the education of each child. San Antonio Independent School Dist. v.
Rodriguez. In explaining the need for federal legislation, the House Report noted that “no
congressional legislation has required a precise guarantee for handicapped children, i.e. a basic
floor of opportunity that would bring into compliance all school districts with the constitutional
right of equal protection with respect to handicapped children.” Assuming that the Act was



designed to fill the need identified in the House Report — that is, to provide a “basic floor of
opportunity” consistent with equal protection — neither the Act nor its history persuasively
demonstrates that Congress thought that equal protection required anything more than equal
access. …Implicit in the congressional purpose of providing access to a “free appropriate public
education” is the requirement that the education to which access is provided be sufficient to
confer some educational benefit upon the handicapped child. It would do little good for
Congress to spend millions of dollars in providing access to a public education only to have the
handicapped child receive no benefit from that education. The statutory definition of “free
appropriate public education,” in addition to requiring that States provide each child with
“specially designed instruction,” expressly requires the provision of “such … supportive services
… as may be required to assist a handicapped child to benefit from special education.” §
1401(17). (emphasis added). We therefore conclude that the “basic floor of opportunity”
provided by the Act consists of access to specialized instruction and related services which are
individually designed to provide educational benefit to the handicapped child.The determination
of when handicapped children are receiving sufficient educa[28/29]tional benefits to satisfy the
requirements of the Act presents a more difficult problem. The Act requires participating States
to educate a wide spectrum of handicapped children, from the marginally hearing-impaired to
the profoundly retarded and palsied. It is clear that the benefits obtainable by children at one end
of the spectrum will differ dramatically from those obtainable by children at the other end, with
infinite variations in between. One child may have little difficulty competing successfully in an
academic setting with nonhandicapped children while another child may encounter great
difficulty in acquiring even the most basic of self-maintenance skills. We do not attempt today to
establish any one test for determining the adequacy of educational benefits conferred upon all
children covered by the Act. Because in this case we are presented with a handicapped child
who is receiving substantial specialized instruction and related services, and who is performing
above average in the regular classrooms of a public school system, we confine our analysis to
that situation.The Act requires participating States to educate handicapped children with
nonhandicapped children whenever possible. When that “mainstreaming” preference of the Act
has been met and a child is being educated in the regular classrooms of a public school system,
the system itself monitors the educational progress of the child. Regular examinations are
administered, grades are awarded, and yearly advancement to higher grade levels is permitted
for those children who attain an adequate knowledge of the course material. The grading and
advancement system thus constitutes an important factor in determining educational benefit.
Children who graduate from our public school systems are considered by our society to have
been “educated” at least to the grade level they have completed, and access to an “education”
for handicapped children is precisely what Congress sought to provide in the Act.When the
language of the Act and its legislative history are considered together, the requirements
imposed by Congress become tolerably clear. Insofar as a State is required to provide a
handicapped child with a “free appropriate public education,” we hold that it satisfies this



requirement by providing personalized instruction with sufficient support services to permit the
child to benefit educationally from that instruction. Such instruction and services must be
provided at public expense, must meet the State’s educational standards, must approximate the
grade levels used in the State’s regular education, and must comport with the child’s IEP. In
addition, the IEP, and therefore the personalized instruction, should be formulated in accordance
with the requirements of the Act and, if the child is being educated in the regular classrooms of
the public education system, should be reasonably calculated to enable the child to achieve
passing marks and advance from grade to grade.. …As mentioned in Part I, the Act permits
“[a]ny party aggrieved by the findings and decision” of the state administrative hearings “to bring
a civil action” in “any State court of competent jurisdiction or in a district court of the United
States without regard to the amount in controversy.” § 1415(e)(2). The complaint, and therefore
the civil action, may concern “any matter relating to the identification, evaluation, or educational
placement of the child, or the provision of a free [29/30]appropriate public education to such
child.” § 1415(b)(1)(E). In reviewing the complaint, the Act provides that a court “shall receive the
record of the [state] administrative proceedings, shall hear additional evidence at the request of
a party, and, basing its decision on the preponderance of the evidence, shall grant such relief as
the court determines is appropriate.”. …But although we find that this grant of authority is
broader than claimed by petitioners, we think the fact that it is found in § 1415, which is entitled
“Procedural safeguards,” is not without significance. When the elaborate and highly specific
procedural safeguards embodied in § 1415 are contrasted with the general and somewhat
imprecise substantive admonitions contained in the Act, we think that the importance Congress
attached to these procedural safeguards cannot be gainsaid. It seems to us no exaggeration to
say that Congress placed every bit as much emphasis upon compliance with procedures giving
parents and guardians a large measure of participation at every stage of the administrative
process, see, e.g., §§ 1415(a)–(d), as it did upon the measurement of the resulting IEP against a
substantive standard. We think that the congressional emphasis upon full participation of
concerned parties throughout the development of the IEP, as well as the requirements that state
and local plans be submitted to the Secretary for approval, demonstrates the legislative
conviction that adequate compliance with the procedures prescribed would in most cases
assure much if not all of what Congress wished in the way of substantive content in an IEP.Thus
the provision that a reviewing court base its decision on the “preponderance of the evidence” is
by no means an invitation to the courts to substitute their own notions of sound educational
policy for those of the school authorities which they review. The very importance which
Congress has attached to compliance with certain procedures in the preparation of an IEP
would be frustrated if a court were permitted simply to set state decisions at naught. The fact
that § 1415(e) requires that the reviewing court “receive the records of the [state] administrative
proceedings” carries with it the implied requirement that due weight shall be given to these
proceedings. And we find nothing in the Act to suggest that merely because Congress was
rather sketchy in establishing substantive requirements, as opposed to procedural requirements



for the preparation of an IEP, it intended that reviewing courts should have a free hand to impose
substantive standards of review which cannot be derived from the Act itself. In short, the
statutory authorization to grant “such relief as the court determines is appropriate” cannot be
read without reference to the obligations, largely procedural in nature, which are imposed upon
recipient States by Congress.Therefore, a court’s inquiry in suits brought under § 1415(e)(2) is
twofold. First, has the State complied with the procedures set forth in the Act? And second, is
the individualized educational program developed through the Act’s procedures reasonably
calculated to enable the child to receive educational benefits? If these requirements are met, the
State has complied with the obligations imposed by Congress and the courts can require no
more.In assuring that the requirements of the Act have been met, courts must be careful to avoid
imposing their view of preferable educational methods upon the [30/31]States. The primary
responsibility for formulating the education to be accorded a handicapped child, and for
choosing the educational method most suitable to the child’s needs, was left by the Act to state
and local educational agencies in cooperation with the parents or guardian of the child.We
previously have cautioned that courts lack the “specialized knowledge and experience”
necessary to resolve “persistent and difficult questions of educational policy.” San Antonio. We
think that Congress shared that view when it passed the Act. As already demonstrated,
Congress’ intention was not that the Act displace the primacy of States in the field of education,
but that States receive funds to assist them in extending their educational systems to the
handicapped. Therefore, once a court determines that the requirements of the Act have been
met, questions of methodology are for resolution by the States.Applying these principles to the
facts of this case, we conclude that the Court of Appeals erred in affirming the decision of the
District Court. Neither the District Court nor the Court of Appeals found that petitioners had failed
to comply with the procedures of the Act, and the findings of neither court would support a
conclusion that Amy’s educational program failed to comply with the substantive requirements of
the Act. On the contrary, the District Court found that the “evidence firmly establishes that Amy is
receiving an ‘adequate’ education, since she performs better than the average child in her class
and is advancing easily from grade to grade.” In light of this finding, and of the fact that Amy was
receiving personalized instruction and related services calculated by the Furnace Woods school
administrators to meet her educational needs, the lower courts should not have concluded that
the Act requires the provision of a sign-language interpreter. Accordingly, the decision of the
Court of Appeals is reversed, and the case is remanded for further proceedings consistent with
this opinion.2Justice Blackmun filed an opinion concurring in the judgment. [omitted]Justice
White filed a dissenting opinion, in which Justices Brennan and Marshall joined.
[omitted]NOTES AND QUESTIONS1. As the Supreme Court observes, the statute does not
offer a “substantive standard” for the level of education to be provided to children with
disabilities. Here the Court tells us that “appropriate” does not mean “best.” In terms of the
purposes of the statute requiring the education of all students with disabilities, is this
interpretation the most suitable? In terms of the practicalities? States were free to adopt a higher



standard, and some have. The standard is discussed further infra Chapter 4 (Free, Appropriate
Public Education). Rowley places heavy reliance on procedure. If the correct procedures are
followed, will the right results follow? If [31/32]the procedures are not followed, should the
decision be invalidated on these grounds? Does this approach keep adequate attention focused
on the child?2. The procedural burdens of IDEA have been the subject of much review and
discussion. The President’s Commission on Excellence in Special Education, established by
Executive Order #13227 by President George W. Bush, concluded “Finding 1: IDEA is generally
providing basic legal safeguards and access for children with disabilities. However, the current
system often places process above results, and bureaucratic compliance above student
achievement, excellence and outcomes. The system is driven by complex regulations, excessive
paperwork and ever-increasing administrative demands at all levels — for the child, the parent,
the local education agency and the state education agency. Too often, simply qualifying for
special education becomes an end-point — not a gateway to more effective instruction and
strong intervention.” A New Era: Revitalizing Special Education for Children and their Families
(2002), available at http://www.ed.gov/inits/commissionsboards/whspecialeducation/reports/
index.html. Changes were made in the 2004 Reauthorization of IDEA to respond to some of
these concerns.3. Computerized legal citation services keep track of the number of times a
court opinion is referred to in later opinions. Rowley has been examined or discussed (not
merely cited) more than 1100 times as lower courts attempt to put the Supreme Court’s view of
“appropriate” into practice in diverse factual situations.2. Student Discipline and Maintenance of
PlacementHONIG v. DOEIn a case involving students with serious behavioral problems, the
Supreme Court refused to read into the federal statute a dangerousness exception to the
mandate to educate all children with disabilities.Justice Brennan delivered the opinion of the
Court [in part].As a condition of federal financial assistance, the Education of the Handicapped
Act requires States to ensure a “free appropriate public education” for all disabled children within
their jurisdictions. In aid of this goal, the Act establishes a comprehensive system of procedural
safeguards designed to ensure parental participation in decisions concerning the education of
their disabled children and to provide administrative and judicial review of any decisions with
which those parents disagree. Among these safeguards is the so-called “stay-put” provision,
which directs that a disabled child “shall remain in [his or her] then current educational
placement” pending completion of any review proceedings, unless the parents and state or local
educational agencies otherwise agree. . Today we must decide whether, in the face of this
statutory proscription, state or local school authorities may nevertheless unilaterally exclude
disabled children from the classroom for dangerous or disruptive conduct growing out of their
disabilities. In addition, we are called upon to decide whether a district court may, in the exercise
[32/33]of its equitable powers, order a State to provide educational services directly to a
disabled child when the local agency fails to do so.In the Education of the Handicapped Act
(EHA or the Act) Congress sought “to assure that all handicapped children have available to
them … a free appropriate public education which emphasizes special education and related



services designed to meet their unique needs, [and] to assure that the rights of handicapped
children and their parents or guardians are protected.” When the law was passed in 1975,
Congress had before it ample evidence that such legislative assurances were sorely needed: 21
years after this Court declared education to be “perhaps the most important function of state and
local governments,” congressional studies revealed that better than half of the Nation’s 8 million
disabled children were not receiving appropriate educational services. Indeed, one out of every
eight of these children was excluded from the public school system altogether, many others
were simply “warehoused” in special classes or were neglectfully shepherded through the
system until they were old enough to drop out. Among the most poorly served of disabled
students were emotionally disturbed children: Congressional statistics revealed that for the
school year immediately preceding passage of the Act, the educational needs of 82 percent of
all children with emotional disabilities went unmet.In responding to these problems, Congress
did not content itself with passage of a simple funding statute. Rather, the EHA confers upon
disabled students an enforceable substantive right to public education in participating States,
and conditions federal financial assistance upon a State’s compliance with the substantive and
procedural goals of the Act. Accordingly, States seeking to qualify for federal funds must develop
policies assuring all disabled children the “right to a free appropriate public education,” and must
file with the Secretary of Education formal plans mapping out in detail the programs, procedures,
and timetables under which they will effectuate these policies. Such plans must assure that, “to
the maximum extent appropriate,” States will “mainstream” disabled children, i.e., that they will
educate them with children who are not disabled, and that they will segregate or otherwise
remove such children from the regular classroom setting “only when the nature or severity of the
handicap is such that education in regular classes … cannot be achieved satisfactorily.”The
primary vehicle for implementing these congressional goals is the “individualized educational
program” (IEP), which the EHA mandates for each disabled child.Envisioning the IEP as the
centerpiece of the statute’s education delivery system for disabled children, and aware that
schools had all too often denied such children appropriate educations without in any way
consulting their parents, Congress repeatedly emphasized throughout the Act the importance
and indeed the necessity of parental participation in both the development of the IEP and any
subsequent assessments of its effectiveness. Accordingly, the Act establishes various
procedural safeguards that guarantee parents both an opportunity for meaningful input into all
decisions affecting their child’s education and the right to seek review of any decisions they think
inappropriate. These safeguards include the right to examine all relevant records pertaining to
the identification, evaluation, and educational [33/34]placement of their child; prior written notice
whenever the responsible educational agency proposes (or refuses) to change the child’s
placement or program; an opportunity to present complaints concerning any aspect of the local
agency’s provision of a free appropriate public education; and an opportunity for “an impartial
due process hearing” with respect to any such complaints.At the conclusion of any such hearing,
both the parents and the local educational agency may seek further administrative review and,



where that proves unsatisfactory, may file a civil action in any state or federal court. In addition to
reviewing the administrative record, courts are empowered to take additional evidence at the
request of either party and to “grant such relief as [they] determine is appropriate.” The “stay-put”
provision at issue in this case governs the placement of a child while these often lengthy review
procedures run their course. It directs that:“During the pendency of any proceedings conducted
pursuant to [§ 1415] unless the State or local educational agency and the parents or guardian
otherwise agree, the child shall remain in the then current educational placement of such child.
…” § 1415(a)(3).The present dispute grows out of the efforts of certain officials of the San
Francisco Unified School District (SFUSD) to expel two emotionally disturbed children from
school indefinitely for violent and disruptive conduct related to their disabilities. In November
1980, respondent John Doe assaulted another student at the Louise Lombard School, a
developmental center for disabled children. Doe’s April 1980 IEP identified him as a socially and
physically awkward 17-year-old who experienced considerable difficulty controlling his impulses
and anger. Among the goals set out in his IEP was “[i]mprovement in [his] ability to relate to [his]
peers [and to] cope with frustrating situations without resorting to aggressive acts.” Frustrating
situations, however, were an unfortunately prominent feature of Doe’s school career: physical
abnormalities, speech difficulties, and poor grooming habits had made him the target of teasing
and ridicule as early as the first grade, his 1980 IEP reflected his continuing difficulties with
peers, noting that his social skills had deteriorated and that he could tolerate only minor
frustration before exploding.On November 6, 1980, Doe responded to the taunts of a fellow
student in precisely the explosive manner anticipated by his IEP: he choked the student with
sufficient force to leave abrasions on the child’s neck, and kicked out a school window while
being escorted to the principal’s office afterwards. Doe admitted his misconduct and the school
subsequently suspended him for five days. Thereafter, his principal referred the matter to the
SFUSD Student Placement Committee (SPC or Committee) with the recommendation that Doe
be expelled. On the day the suspension was to end, the SPC notified Doe’s mother that it was
proposing to exclude her child permanently from SFUSD and was therefore extending his
suspension until such time as the expulsion proceedings were completed. The Committee
further advised her that she was entitled to attend the November 25 hearing at which it planned
to discuss the proposed expulsion.After unsuccessfully protesting these actions by letter, Doe
brought this suit against a host of local school officials and the State Superintendent of Public
Instruction. Alleging that the suspension and proposed expulsion violated the EHA, he sought a
temporary restraining order canceling the SPC hearing and requiring [34/35]school officials to
convene an IEP meeting. The District Judge granted the requested injunctive relief and further
ordered defendants to provide home tutoring for Doe on an interim basis; shortly thereafter, she
issued a preliminary injunction directing defendants to return Doe to his then current educational
placement at Louise Lombard School pending completion of the IEP review process. Doe
reentered school on December 15, 51/2 weeks, and 24 schooldays, after his initial
suspension.Respondent Jack Smith was identified as an emotionally disturbed child by the time



he entered the second grade in 1976. School records prepared that year indicated that he was
unable “to control verbal or physical outburst[s]” and exhibited a “[s]evere disturbance in
relationships with peers and adults.” Further evaluations subsequently revealed that he had been
physically and emotionally abused as an infant and young child and that, despite above average
intelligence, he experienced academic and social difficulties as a result of extreme hyperactivity
and low self-esteem. Of particular concern was Smith’s propensity for verbal hostility; one
evaluator noted that the child reacted to stress by “attempt[ing] to cover his feelings of low self
worth through aggressive behavior[,] … primarily verbal provocations.” Based on these
evaluations, SFUSD placed Smith in a learning center for emotionally disturbed children. His
grandparents, however, believed that his needs would be better served in the public school
setting and, in September 1979, the school district acceded to their requests and enrolled him at
A.P. Giannini Middle School. His February 1980 IEP recommended placement in a Learning
Disability Group, stressing the need for close supervision and a highly structured environment.
Like earlier evaluations, the February 1980 IEP noted that Smith was easily distracted,
impulsive, and anxious; it therefore proposed a half-day schedule and suggested that the
placement be undertaken on a trial basis.At the beginning of the next school year, Smith was
assigned to a full-day program; almost immediately thereafter he began misbehaving. School
officials met twice with his grandparents in October 1980 to discuss returning him to a half-day
program; although the grandparents agreed to the reduction, they apparently were never
apprised of their right to challenge the decision through EHA procedures. The school officials
also warned them that if the child continued his disruptive behavior — which included stealing,
extorting money from fellow students, and making sexual comments to female classmates —
they would seek to expel him. On November 14, they made good on this threat, suspending
Smith for five days after he made further lewd comments. His principal referred the matter to the
SPC, which recommended exclusion from SFUSD. As it did in John Doe’s case, the Committee
scheduled a hearing and extended the suspension indefinitely pending a final disposition in the
matter. On November 28, Smith’s counsel protested these actions on grounds essentially
identical to those raised by Doe, and the SPC agreed to cancel the hearing and to return Smith
to a half-day program at A.P. Giannini or to provide home tutoring. Smith’s grandparents chose
the latter option and the school began home instruction on December 10; on January 6, 1981,
an IEP team convened to discuss alternative placements.After learning of Doe’s action, Smith
sought and obtained leave to intervene in the suit. The District Court subsequently entered
summary judgment in favor of respondents on their EHA claims and issued a permanent
injunction. …[35/36]On appeal, the Court of Appeals for the Ninth Circuit affirmed the orders
with slight modifications. Agreeing with the District Court that an indefinite suspension in aid of
expulsion constitutes a prohibited “change in placement” under § 1415(e)(3), the Court of
Appeals held that the stay-put provision admitted of no “dangerousness” exception and that the
statute therefore rendered invalid those provisions of the California Education Code permitting
the indefinite suspension or expulsion of disabled children for misconduct arising out of their



disabilities. The court concluded, however, that fixed suspensions of up to 30 schooldays did not
fall within the reach of § 1415(e)(3), and therefore upheld recent amendments to the state
Education Code authorizing such suspensions. Lastly, the court affirmed that portion of the
injunction requiring the State to provide services directly to a disabled child when the local
educational agency fails to do so.Petitioner Bill Honig, California Superintendent of Public
Instruction, sought review in this Court, claiming that the Court of Appeals’ construction of the
stay-put provision conflicted with that of several other Courts of Appeals which had recognized a
dangerousness exception, and that the direct services ruling placed an intolerable burden on
the State. We granted certiorari to resolve these questions, and now affirm.[The court
determined that the case was not moot as to Smith, for the wrong was capable of repetition.]The
language of § 1415(e)(3) is unequivocal. It states plainly that during the pendency of any
proceedings initiated under the Act, unless the state or local educational agency and the
parents or guardian of a disabled child otherwise agree, “the child shall remain in the then
current educational placement.” Faced with this clear directive, petitioner asks us to read a
“dangerousness” exception into the stay-put provision on the basis of either of two essentially
inconsistent assumptions: first, that Congress thought the residual authority of school officials to
exclude dangerous students from the classroom too obvious for comment; or second, that
Congress inadvertently failed to provide such authority and this Court must therefore remedy the
oversight. Because we cannot accept either premise, we decline petitioner’s invitation to rewrite
the statute.Petitioner’s arguments proceed, he suggests, from a simple, commonsense
proposition: Congress could not have intended the stay-put provision to be read literally, for such
a construction leads to the clearly unintended, and untenable, result that school districts must
return violent or dangerous students to school while the often lengthy EHA proceedings run their
course. We think it clear, however, that Congress very much meant to strip schools of the
unilateral authority they had traditionally employed to exclude disabled students, particularly
emotionally disturbed students, from school. In so doing, Congress did not leave school
administrators powerless to deal with dangerous students; it did, however, deny school officials
their former right to “self-help,” and directed that in the future the removal of disabled students
could be accomplished only with the permission of the parents or, as a last resort, the courts.As
noted above, Congress passed the EHA after finding that school systems across the country
had excluded one out of every eight disabled children from classes. In drafting the law, Congress
was largely guided by the recent decisions in [36/37]Mills v. Board of Education of District of
Columbia and P.A.R.C., both of which involved the exclusion of hard-to-handle disabled
students. Mills in particular demonstrated the extent to which schools used disciplinary
measures to bar children from the classroom. There, school officials had labeled four of the
seven minor plaintiffs “behavioral problems,” and had excluded them from classes without
providing any alternative education to them or any notice to their parents. After finding that this
practice was not limited to the named plaintiffs but affected in one way or another an estimated
class of 12,000 to 18,000 disabled students, the District Court enjoined future exclusions,



suspensions, or expulsions “on grounds of discipline.”Congress attacked such exclusionary
practices in a variety of ways. It required participating States to educate all disabled children,
regardless of the severity of their disabilities, and included within the definition of “handicapped”
those children with serious emotional disturbances. It further provided for meaningful parental
participation in all aspects of a child’s educational placement, and barred schools, through the
stay-put provision, from changing that placement over the parent’s objection until all review
proceedings were completed. Recognizing that those proceedings might prove long and
tedious, the Act’s drafters did not intend § 1415(e)(3) to operate inflexibly, and they therefore
allowed for interim placements where parents and school officials are able to agree on one.
Conspicuously absent from § 1415(e)(3), however, is any emergency exception for dangerous
students. This absence is all the more telling in light of the injunctive decree issued in P.A.R.C.,
which permitted school officials unilaterally to remove students in “ ‘extraordinary
circumstances.’ ” Given the lack of any similar exception in Mills, and the close attention
Congress devoted to these “landmark” decisions, we can only conclude that the omission was
intentional; we are therefore not at liberty to engraft onto the statute an exception Congress
chose not to create.Our conclusion that § 1415(e)(3) means what it says does not leave
educators hamstrung. The Department of Education has observed that, “[w]hile the [child’s]
placement may not be changed [during any complaint proceeding], this does not preclude the
agency from using its normal procedures for dealing with children who are endangering
themselves or others.” Such procedures may include the use of study carrels, timeouts,
detention, or the restriction of privileges. More drastically, where a student poses an immediate
threat to the safety of others, officials may temporarily suspend him or her for up to 10
schooldays. This authority, which respondent in no way disputes, not only ensures that school
administrators can protect the safety of others by promptly removing the most dangerous of
students, it also provides a “cooling down” period during which officials can initiate IEP review
and seek to persuade the child’s parents to agree to an interim placement. And in those cases in
which the parents of a truly dangerous child adamantly refuse to permit any change in
placement, the 10-day respite gives school officials an opportunity to invoke the aid of the courts
under § 1415(e)(2), which empowers courts to grant any appropriate relief.Petitioner contends,
however, that the availability of judicial relief is more illusory than real, because a party seeking
review under § 1415(e)(2) must exhaust time-consuming administrative remedies, and because
under the Court of Appeals’ construction of § 1415(e)(3), courts are as bound by the stay-put
provision’s [37/38]“automatic injunction,” as are schools. It is true that judicial review is normally
not available under § 1415(e)(2) until all administrative proceedings are completed, but as we
have previously noted, parents may bypass the administrative process where exhaustion would
be futile or inadequate. While many of the EHA’s procedural safeguards protect the rights of
parents and children, schools can and do seek redress through the administrative review
process, and we have no reason to believe that Congress meant to require schools alone to
exhaust in all cases, no matter how exigent the circumstances. The burden in such cases, of



course, rests with the school to demonstrate the futility or inadequacy of administrative review,
but nothing in § 1415(e)(2) suggests that schools are completely barred from attempting to
make such a showing. Nor do we think that § 1415(e)(3) operates to limit the equitable powers of
district courts such that they cannot, in appropriate cases, temporarily enjoin a dangerous
disabled child from attending school. As the EHA’s legislative history makes clear, one of the
evils Congress sought to remedy was the unilateral exclusion of disabled children by schools,
not courts, and one of the purposes of § 1415(e)(3), therefore, was “to prevent school officials
from removing a child from the regular public school classroom over the parents’ objection
pending completion of the review proceedings.” The stay-put provision in no way purports to limit
or pre-empt the authority conferred on courts by § 1415(e)(2), indeed, it says nothing whatever
about judicial power.In short, then, we believe that school officials are entitled to seek injunctive
relief under § 1415(e)(2) in appropriate cases. In any such action, § 1415(e)(3) effectively
creates a presumption in favor of the child’s current educational placement which school officials
can overcome only by showing that maintaining the child in his or her current placement is
substantially likely to result in injury either to himself or herself, or to others. In the present case,
we are satisfied that the District Court, in enjoining the state and local defendants from
indefinitely suspending respondent or otherwise unilaterally altering his then current placement,
properly balanced respondent’s interest in receiving a free appropriate public education in
accordance with the procedures and requirements of the EHA against the interests of the state
and local school officials in maintaining a safe learning environment for all their students.Chief
Justice Rehnquist filed a concurring opinion. [omitted]Justice Scalia filed a dissenting opinion, in
which Justice O’Connor joined. [omitted]NOTES AND QUESTIONS1. The continued
significance of P.A.R.C. and Mills is evident in this case as is the clear thematic thread of non-
exclusion. If students are difficult, then it becomes the obligation of the schools and the states to
deal with their difficulties in a manner that continues to provide these students free appropriate
public education. In statutory amendments subsequent to Honig, behavioral issues attracted
increasing attention resulting in explicit statutory definition of processes to address discipline,
including the need for a functional behavioral assessment and a particular “mani[38/39]festation
determination” to decide whether the student’s behavior was a result of his or her disability, or
not. Where the behavior is such a manifestation, discipline is limited by the specific statutory
provisions of IDEA; where it is not, the student can be disciplined as other students, as long as
the student still receives free, appropriate public education. See ; see also . Not surprisingly,
disciplinary issues remain a controversial aspect of the statute and were the subject of extensive
debate at the point of the 2004 Reauthorization of IDEA. They are discussed at length in Chapter
9 (Student Discipline).2. In Honig, the Court finds that “Congress very much meant to strip
schools of the unilateral authority they had traditionally employed to exclude disabled students,
particularly emotionally disturbed students, from school.” . The court recognized the importance
of students with disabilities being allowed to “stay put” in their current settings pending process
to suitably change the student’s placement. To exclude special needs students from school



beyond a ten-day suspension would either require parental consent or the intervention of a
court. Such an approach to the court to remove such students became known as a “Honig
injunction.” To get such an injunction, the school will face what the Supreme Court described as
a “presumption in favor of the child’s current educational placement which school officials can
overcome only by showing that maintaining the child in his or her current placement is
substantially likely to result in injury either to himself or herself, or to others.” . See further
discussion infra Chapter 9 (Student Discipline). How does this compare to the way other
students will be treated? Does this present any potential problems?3. Education for All Children
with DisabilitiesOne of the essential principles of IDEA and its predecessors is to provide public
education for all children with disabilities, without exception. As envisioned, and as discussed in
Timothy W., the law was intended to reach out to even those with the most severe
conditions.TIMOTHY W. v. ROCHESTER, NEW HAMPSHIRE, SCHOOL DISTRICTIn this case
the First Circuit held that Timothy W., a profoundly mentally retarded and multiply disabled
student, was included in the purview of the special education statutes and was entitled to a free
and appropriate public education “regardless of the severity of the handicap.”Bownes, Circuit
Judge.Plaintiff-appellant Timothy W. appeals an order of the district court which held that under
the Education for All Handicapped Children Act, a handicapped child is not eligible for special
education if he cannot benefit from that education, and that Timothy W., a severely retarded and
multiply handicapped child was not eligible under that standard. We reverse.
[39/40]BACKGROUNDTimothy W. was born two months prematurely on December 8, 1975 with
severe respiratory problems, and shortly thereafter experienced an intracranial hemorrhage,
subdural effusions, seizures, hydrocephalus, and meningitis. As a result, Timothy is multiply
handicapped and profoundly mentally retarded. He suffers from complex developmental
disabilities, spastic quadriplegia, cerebral palsy, seizure disorder and cortical blindness. His
mother attempted to obtain appropriate services for him, and while he did receive some services
from the Rochester Child Development Center, he did not receive any educational program from
the Rochester School District when he became of school age.On February 19, 1980, the
Rochester School District convened a meeting to decide if Timothy was considered
educationally handicapped under the state and federal statutes, thereby entitling him to special
education and related services.In a meeting on March 7, 1980, the school district decided that
Timothy was not educationally handicapped — that since his handicap was so severe he was
not “capable of benefitting” from an education, and therefore was not entitled to one. …In May,
1982, the New Hampshire Department of Education reviewed the Rochester School District’s
special education programs and made a finding of non-compliance, stating that the school
district was not allowed to use “capable of benefitting” as a criterion for eligibility. …On October
9, 1984, the Department of Education issued an order requiring the school district to place him,
within five days, in an educational program, until the appeals process on the issue of whether
Timothy was educationally handicapped was completed. … The school district, however,
refused to make any such educational placement. …On November 17, 1984, Timothy filed a



complaint in the United States District Court, pursuant to , alleging that his rights under the
Education for All Handicapped Children Act (), the corresponding New Hampshire state law (),
section 504 of the Rehabilitation Act of 1973 (), and the equal protection and of the United
States and New Hampshire Constitutions, had been violated by the Rochester School District.
The complaint sought preliminary and permanent injunctions directing the school district to
provide him with special education, and $175,000 in damages.… On July 15, 1988, the district
court rendered its opinion entitled “Order on Motion for Judgment on the Pleadings or in the
Alternative, Summary Judgment.” The record shows that the court had before it all the materials
and reports submitted in the course of the administrative hearings, and the testimony from the
two-day hearing. The court made rulings of law and findings of fact. It first ruled that “under
EAHCA [the Education for All Handicapped Children Act], an initial determination as to the
child’s ability to benefit from special education, must be made in order for a handicapped child to
qualify for education under the Act.” After noting that the New Hampshire statute was intended to
implement the EAHCA, the court held: “Under New Hampshire law, an initial decision must be
made concerning the ability of a handicapped child to benefit from special education
[40/41]before an entitlement to the education can exist.”The court then reviewed the materials,
reports and testimony and found that “Timothy W. is not capable of benefitting from special
education. … As a result, the school district is not obligated to provide special education under
either the federal statute or the New Hampshire statute.” Timothy W. has appealed this order.
Neither party objected to the procedure followed by the court.The primary issue is whether the
district court erred in its rulings of law. Since we find that it did, we do not review its findings of
fact.The Plain Meaning of the Act Mandates aPublic Education for All Handicapped ChildrenThe
Education for All Handicapped Children Act, was enacted in 1975 to ensure that handicapped
children receive an education which is appropriate to their unique needs. In assessing the plain
meaning of the Act, we first look to its title: The Education for All Handicapped Children Act. The
Congressional Findings section of the Act states that there were eight million handicapped
children, that more than half of them did not receive appropriate educational services, and that
one million were excluded entirely from the public school system. Given these grim statistics,
Congress concluded that “State and local educational agencies have a responsibility to provide
education for all handicapped children.”. …The Act’s stated purpose was “to assure that all
handicapped children have available to them … a free appropriate public education which
emphasizes special education and related services designed to meet their unique needs. …The
Act’s mandatory provisions require that for a state to qualify for financial assistance, it must have
“in effect a policy that assures all handicapped children the right to a free appropriate
education.” . The state must “set forth in detail the policies and procedures which the State will
undertake … to assure that — there is established a goal of providing full educational
opportunity to all handicapped children … , [and that] a free appropriate public education will be
available for all handicapped children between the ages of three and eighteen … not later than
September 1, 1978, and for all handicapped children between the ages of three and twenty-one



… not later than September 1, 1980. …” The state must also assure that “all children residing in
the State who are handicapped, regardless of the severity of their handicap, and who are in
need of special education and related services are identified, located, and evaluated. …” The
Act further requires a state to:establish priorities for providing a free appropriate public
education to all handicapped children … first with respect to handicapped children who are not
receiving an education, and second with respect to handicapped children, within each disability,
with the most severe handicaps who are receiving an inadequate education. …Thus, not only
are severely handicapped children not excluded from the Act, but the most severely
handicapped are actually given priority under the Act.[41/42]. …The language of the Act could
not be more unequivocal. The statute is permeated with the words “all handicapped children”
whenever it refers to the target population. It never speaks of any exceptions for severely
handicapped children. Indeed, the Act gives priority to the most severely handicapped. Nor is
there any language whatsoever which requires as a prerequisite to being covered by the Act,
that a handicapped child must demonstrate that he or she will “benefit” from the educational
program. Rather, the Act speaks of the state’s responsibility to design a special education and
related services program that will meet the unique “needs” of all handicapped children. The
language of the Act in its entirety makes clear that a “zero-reject” policy is at the core of the Act,
and that no child, regardless of the severity of his or her handicap, is to ever again be subjected
to the deplorable state of affairs which existed at the time of the Act’s passage, in which millions
of handicapped children received inadequate education or none at all. In summary, the Act
mandates an appropriate public education for all handicapped children, regardless of the level
of achievement that such children might attain.Timothy W.: A Handicapped Child Entitled to An
Appropriate EducationGiven that the Act’s language mandates that all handicapped children are
entitled to a free appropriate education, we must next inquire if Timothy W. is a handicapped
child, and if he is, what constitutes an appropriate education to meet his unique needs.. …The
Act and the implementing regulations define a “free appropriate public education” to mean
“special education and related services which are provided at public expense … [and] are
provided in conformity with an individualized education program.”(a) “Special education” means
“specially designed instruction, at no cost to the parent, to meet the unique needs of a
handicapped child, including classroom instruction, instruction in physical education, home
instruction, and instruction in hospitals and institutions.” It is of significance that the Act explicitly
provides for education of children who are so severely handicapped as to require hospitalization
or institutionalization. Timothy W.’s handicaps do not require such extreme measures, as he can
be educated at home. The Act goes on to define “physical education” as the “development of:
physical and motor fitness; fundamental motor skills and patterns … [and] includes special
physical education, adapted physical education, movement education, and motor development.”
Thus, the Act’s concept of special education is broad, encompassing not only traditional
cognitive skills, but basic functional skills as well.(b) “Related services” means “transportation
and such developmental, corrective, and other supportive services as are required to assist a



handicapped child to benefit from special education, and includes speech pathology and
audiology, psychological services, physical and occupational therapy, recreation. …” “Physical
therapy” means “services provided by a qualified physical therapist.” “Occupational therapy”
includes “improving, developing or restoring functions impaired or [42/43]lost through illness,
injury, or deprivation; improving ability to perform tasks for independent functioning. …”
Furthermore, the “comment” to these implementing regulations notes that “the list of related
services is not exhaustive and may include other developmental, corrective, or supportive
services … if they are required to assist a handicapped child to benefit from special education.”.
…The record shows that Timothy W. is a severely handicapped and profoundly retarded child in
need of special education and related services. Much of the expert testimony was to the effect
that he is aware of his surrounding environment, makes or attempts to make purposeful
movements, responds to tactile stimulation, responds to his mother’s voice and touch,
recognizes familiar voices, responds to noises, and parts his lips when spoon fed. The record
contains testimony that Timothy W.’s needs include sensory stimulation, physical therapy,
improved head control, socialization, consistency in responding to sound sources, and partial
participation in eating. The educational consultants who drafted Timothy’s individualized
education program recommended that Timothy’s special education program should include
goals and objectives in the areas of motor control, communication, socialization, daily living
skills, and recreation. The special education and related services that have been recommended
to meet Timothy W.’s needs fit well within the statutory and regulatory definitions of the Act.We
conclude that the Act’s language dictates the holding that Timothy W. is a handicapped child
who is in need of special education and related services because of his handicaps. He must,
therefore, according to the Act, be provided with such an educational program. There is nothing
in the Act’s language which even remotely supports the district court’s conclusion that “under
[the Act], an initial determination as to a child’s ability to benefit from special education, must be
made in order for a handicapped child to qualify for education under the Act.” The language of
the Act is directly to the contrary: a school district has a duty to provide an educational program
for every handicapped child in the district, regardless of the severity of the
handicap.LEGISLATIVE HISTORYAn examination of the legislative history reveals that Congress
intended the Act to provide a public education for all handicapped children, without exception;
that the most severely handicapped were in fact to be given priority attention; and that an
educational benefit was neither guaranteed nor required as a prerequisite for a child to receive
such education. These factors were central, and were repeated over and over again, in the more
than three years of congressional hearings and debates, which culminated in passage of the
1975 Act.. …The record is replete with statements by legislators that the Act was in response to
this deplorable state of affairs:Exclusion from school, institutionalization, the lack of appropriate
services to provide attention to the individual child’s need — indeed, the [43/44]denial of equal
rights by a society which proclaims liberty and justice for all of its people — are echoes which
the subcommittee has found throughout all of its hearings.For many years handicapped children



have been placed in institutions, or segregated in schools and classes, or left to sit at home,
where they have not received the educational opportunity which is their right under the law.What
we are after in this legislation is to rewrite one of the saddest chapters in American education, a
chapter in which we were silent while young children were shut away and condemned to a life
without hope. This legislation offers them hope, hope that whatever their handicap, they will be
given the chance to develop their abilities as individuals and to reach out with their peers for
their own personal goals and dreams.Moreover, the legislative history is unambiguous that the
primary purpose of the Act was to remedy the then current state of affairs, and provide a public
education for all handicapped children. As the Committee Chairman, Senator Williams
stated:We must recognize our responsibility to provide education for all children which meets
their unique needs. The denial of the right to education and to equal opportunity within this
Nation for handicapped children — whether it be outright exclusion from school, the failure to
provide an education which meets the needs of a single handicapped child, or the refusal to
recognize the handicapped child’s right to grow — is a travesty of justice and a denial of equal
protection of the law.Most states have legal provisions which authorize school authorities to
exclude certain [handicapped] children from public school. … [This] act establishes a target date
of 1976 for bringing all of the Nation’s handicapped children into adequate programs.Recent
court decisions … have made it clearer than ever that we have not only a moral but also a legal
obligation to provide the opportunity for every handicapped citizen to insure his or her highest
educational potential. An important provision of the bill before us today would require that every
State have in effect a policy stating the right of all handicapped children to a “free appropriate
public education”. … The bill would also require that each handicapped child be treated as an
individual with unique strengths and weaknesses, and not as a member of a category of children
all presumed to have the same needs.. …If the order of the district court denying Timothy W. the
benefits of the Act were to be implemented, he would be classified by the Act as in even greater
need for receiving educational services than a severely multi-handicapped child receiving
inadequate education. He would be in the highest priority — as a child who was not receiving
any education at all.. …In mandating a public education for all handicapped children, Congress
explicitly [44/45]faced the issue of the possibility of the non-educability of the most severely
handicapped. The Senate Report stated, “The Committee recognizes that in many instances the
process of providing special education and related services to handicapped children is not
guaranteed to produce any particular outcome.” The report continued: “The Committee has
deleted the language of the bill as introduced which required objective criteria and evaluation
procedures by which to assure that the short term instructional goals were met.”Thus, the district
court’s major holding, that proof of an educational benefit is a prerequisite before a handicapped
child is entitled to a public education, is specifically belied, not only by the statutory language,
but by the legislative history as well. We have not found in the Act’s voluminous legislative
history, nor has the school district directed our attention to, a single affirmative averment to
support a benefit/eligibility requirement. But there is explicit evidence of a contrary congressional



intent, that no guarantee of any particular educational outcome is required for a child to be
eligible for public education.We sum up. In the more than three years of legislative history
leading to passage of the 1975 Act, covering House and Senate floor debates, hearings, and
Congressional reports, the Congressional intention is unequivocal: Public education is to be
provided to all handicapped children, unconditionally and without exception. It encompasses a
universal right, and is not predicated upon any type of guarantees that the child will benefit from
the special education and services before he or she is considered eligible to receive such
education. Congress explicitly recognized the particular plight and special needs of the severely
handicapped, and rather than excluding them from the Act’s coverage, gave them priority status.
The district court’s holding is directly contradicted by the Act’s legislative history, as well as the
statutory language.. …In the 14 years since passage of the Act, it has been amended four times.
Congress thus has had ample opportunity to clarify any language originally used, or to make any
modifications that it chose. Congress has not only repeatedly reaffirmed the original intent of the
Act, to educate all handicapped children regardless of the severity of their handicap, and to give
priority attention to the most severely handicapped, it has in fact expanded the provisions
covering the most severely handicapped children. Most significantly, Congress has never
intimated that a benefit/eligibility requirement was to be instituted.. …CASE LAWSubsequent to
the enactment of the Act, the courts have continued to embrace the principle that all
handicapped children are entitled to a public education, and have consistently interpreted the
Act as embodying this principle.. …The courts have also made it clear that education for the
severely handicapped under the Act is to be broadly defined. In , the court stated that under the
Act, the concept of education is necessarily broad with respect to severely and profoundly
handicapped children, and “[w]here basic self help and social skills such as toilet training,
dressing, feeding and communication are lacking, formal education begins at that point.”. …In
the instant case, the district court’s conclusion that education must be measured by the
acquirement of traditional “cognitive skills” has no basis whatsoever in the 14 years of case law
since the passage of the Act. All other courts have consistently held that education under the Act
encompasses a wide spectrum of training, and that for the severely handicapped it may include
the most elemental of life skills.The district court relied heavily on Board of Education of
Hendrick Hudson Central School District v. Rowley, in concluding that as a matter of law a child
is not entitled to a public education unless he or she can benefit from it. The district court,
however, has misconstrued Rowley. In that case, the Supreme Court held that a deaf child, who
was an above average student and was advancing from grade to grade in a regular public
school classroom, and who was already receiving substantial specialized instruction and related
services, was not entitled, in addition, to a full time sign-language interpreter, because she was
already benefitting from the special education and services she was receiving. The Court held
that the school district was not required to maximize her educational achievement.. …Rowley
focused on the level of services and the quality of programs that a state must provide, not the
criteria for access to those programs. The Court’s use of “benefit” in Rowley was a substantive



limitation placed on the state’s choice of an educational program; it was not a license for the
state to exclude certain handicapped children. In ruling that a state was not required to provide
the maximum benefit possible, the Court was not saying that there must be proof that a child will
benefit before the state is obligated to provide any education at all. Indeed, the Court in Rowley
explicitly acknowledged Congress’ intent to ensure public education to all handicapped children
without regard to the level of achievement that they might attain. …And most recently, the
Supreme Court, in Honig v. Doe, has made it quite clear that it will not rewrite the language of the
Act to include exceptions which are not there. The Court, relying on the plain language and
legislative history of the Act, ruled that dangerous and disruptive disabled children were not
excluded from the requirement of , that a child “shall remain in the then current educational
placement” pending any proceedings, unless the parents consent to a change. The Court
rejected the argument that Congress could not possibly have meant to allow dangerous children
to remain in the classroom. The analogous holding by the district court in the instant case — that
Congress could not possibly have meant to “legislate futility,” i.e. to educate children who could
not benefit from it — falls for the reasons stated in Honig. The Court concluded that the
language and legislative history of the Act was unequivocal in its mandate to educate all
handicapped children, with no exceptions. The statute “means what it says,” and the
[46/47]Court was “not at liberty to engraft onto the statute an exception Congress chose not to
create.”. …The district court in the instant case, is, as far as we know, the only court in the 14
years subsequent to passage of the Act, to hold that a handicapped child was not entitled to a
public education under the Act because he could not benefit from the education. This holding is
contrary to the language of the Act, its legislative history, and the case law.CONCLUSIONThe
statutory language of the Act, its legislative history, and the case law construing it, mandate that
all handicapped children, regardless of the severity of their handicap, are entitled to a public
education. The district court erred in requiring a benefit/eligibility test as a prerequisite to
implicating the Act. School districts cannot avoid the provisions of the Act by returning to the
practices that were widespread prior to the Act’s passage, and which indeed were the impetus
for the Act’s passage, of unilaterally excluding certain handicapped children from a public
education on the ground that they are uneducable.The law explicitly recognizes that education
for the severely handicapped is to be broadly defined, to include not only traditional academic
skills, but also basic functional life skills, and that educational methodologies in these areas are
not static, but are constantly evolving and improving. It is the school district’s responsibility to
avail itself of these new approaches in providing an education program geared to each child’s
individual needs. The only question for the school district to determine, in conjunction with the
child’s parents, is what constitutes an appropriate individualized education program (IEP) for the
handicapped child. We emphasize that the phrase “appropriate individualized education
program” cannot be interpreted, as the school district has done, to mean “no educational
program.”We agree with the district court that the Special Education Act of New Hampshire
implements the federal statute. Its policy and purpose is as unequivocal as that of the federal



Act:It is hereby declared to be the policy of the state that all children in New Hampshire be
provided with equal educational opportunities. It is the purpose of this chapter to insure that the
state board of education and the school districts of the state provide a free and appropriate
public education for all educationally handicapped children.For the reasons already stated, we
hold that the New Hampshire statute is not subject to a benefit/eligibility test. The judgment of
the district court is reversed, judgment shall issue for Timothy W. The case is remanded to the
district court which shall retain jurisdiction until a suitable individualized education program (IEP)
for Timothy W. is effectuated by the school district. Timothy W. is entitled to an interim special
educational placement until a final IEP is developed and agreed upon by the parties. The district
court shall also determine the question of damages.Costs are assessed against the school
district.[47/48]NOTES AND QUESTIONS1. This excerpt articulates the First Circuit’s view of the
zero-reject principle underlying the federal law regarding the education of students with
disabilities. The opinion was crafted with great care and with exhaustive review of the legislative
history and judicial and agency opinion extant at the time (not all of which is reflected in the
excerpt). The law as articulated in the opinion stands in marked contrast to legislation and
judicial opinion that existed prior to P.A.R.C. and Mills and reflects enormous change in societal
views. Consider by way of background, e.g., an Illinois case holding: “Existing legislation does
not require the State to provide a free educational program, as a part of the common school
system, for the feeble minded or mentally deficient children who, because of limited intelligence,
are unable to receive a good common school education.” .2. At the time this opinion was written,
Timothy was 14 years old. Much of his young life had been consumed by the decision-making
process around whether or not he would be entitled to special education and related services. In
1980, when Timothy became of school age, the Rochester School District made its first decision
that he was not entitled to such services because his disability was “so severe he was not
capable of benefitting from an education, and therefore was not entitled to one.” Almost ten
years later the First Circuit definitively decided otherwise. In the interim there had been orders
from the State Department of Education finding Rochester’s special education programs to be in
non-compliance and mandating that Timothy be provided with special education, appeals of
those orders, diagnostic interludes, and complaints in court. In 1988, the District Court finally
determined that Timothy was “not capable of benefiting from special education” and thus the
district was under no obligation, federal or state, to provide such an education. What made the
stakes so high here that the dispute was carried on in so many forums for so many years? What
do you think the costs were to the parties for this protracted administrative process and
litigation? What were the costs to Timothy?3. At each step of this proceeding, as one might
expect, there was evidence submitted by a variety of people who knew Timothy, and by some
who did not. When Rochester made its first decision, it heard testimony from Timothy’s
pediatrician, from two occupational therapists, from Timothy’s mother, from the Director of the
Rochester Child Development Center, and from two other pediatricians. The latter two doctors
indicated that part of Timothy’s brain had been destroyed and that he had no educational



potential. The former testified otherwise, noting that he responded to sounds and that physical
occupational therapy would increase Timothy’s responses to his environment. Similar experts
testified to similar points at later stages of the proceeding. Is this a fact conflict or a conflict over
the definition of education? If the latter, is it an issue of law? How is a court to construe
conflicting testimony? Upon whom should it rely?4. What remedy does the court award in this
case? What are the limits to a court’s ability to intervene in these kinds of cases? What will
Timothy’s education look like?5. While factual issues were in dispute, the opinion casts itself as
interpreting a question of law. In answering a question of law, the court places the usual reliance
[48/49]on the congressional record both at the time of the passage of the original legislation and
in subsequent amendments. Does this mean that Congress is free to change its opinion and
redefine the scope of opportunity for education of children with the most profound disabilities?E.
SOURCES OF LAWThe law applicable to special education comes from a variety of sources:
state and federal constitutions; state and federal statutes; administrative agency regulations,
orders and polices; administrative agency adjudicatory decisions; and federal and state case
law. Different sources of law have different origins in our legal system — legislatures, agencies,
and courts — and carry different significance, or weight, in a given situation. In any given case,
several sources of law may come together to provide “the answer” to the question presented.
See generally Sarah Redfield, Thinking Like a Lawyer: An Educator’s Guide to Legal Analysis
and Research (2d ed. 2011).1. Federal and State ConstitutionsThe highest legal authority rests
with the constitutions of the states and the United States. Both state and the federal
constitutions contain broad rights that protect students, including students with disabilities.
Prominent in school settings are cases involving students’ rights of free speech, freedom of
religion, freedom from overly-intrusive searches, and rights to an education and to due process.
E.g., (holding that does not bar public school discipline of student for display of sign reasonably
interpreted as encouraging illegal drug use, at off-campus activity sponsored by school);
(holding that the does not bar school control of school newspaper which has school imprimatur
as part of the school curriculum); (holding that the does not protect lewd speech at school
assembly); (establishing constitutional standard for school searches); (finding students entitled
to procedural due process); (holding that education is not a fundamental right and the Texas
system of school financing is constitutional); (holding that the protects symbolic student speech
in school). Cases involving particular application of some of these rights in the context of special
education are discussed in subsequent chapters infra, e.g., Chapter 12 (Children in Private
Schools) and Chapters 8 and 9 (Due Process Hearings and Student Discipline).2. Federal and
State StatutesStatutes are laws passed by Congress and the various state legislatures. Indeed,
most of the law relevant to students with disabilities is derived from statute. In some instances
these statutes are prohibitions, for example, it is prohibited to discriminate against students with
disabilities under section 504 of the [49/50]Rehabilitation Act of 1973. States will often have
parallel provisions prohibiting discrimination, either generally or specifically. See, e.g., . In other
cases, these statutes are designed to assure state involvement in providing a public program.



For example, the Individuals with Disabilities Education Act (IDEA) calls for states to write plans,
and, if necessary, to enact their own parallel statutes so that they have “in effect policies and
procedures” to ensure compliance with the requirements of the IDEA, . For an example of such a
state statute, see .3. Federal and State RegulationsWhen Congress or state legislatures enact
major pieces of legislation, they typically delegate to an administrative agency the authority to
implement that legislation. See, e.g., (rulemaking authority for the Secretary of the Department
of Education); see also . Each time Congress enacts a new law, or reauthorizes existing law,
statutory changes, in turn, have required DOE to review existing regulations and effect
regulatory changes where necessary to comport with new statutory language. Properly adopted,
agency regulations have the force and effect of law, and failure to comply with federal statutes
and regulations can result in withholding of federal funds.In the federal system, rulemaking is
typically governed by the Administrative Procedure Act, , which applies to so-called “notice and
comment” rulemaking. While other specific statutory provisions may apply, in their absence the
APA procedures require publication of the proposed rule, opportunity for public comment,
consideration of comment, and publication of a final rule. Proposals and regulations appear
initially in the Federal Register and then are codified in their final form in the Code of Federal
Regulations (C.F.R.).In addition to regulations, agencies may issue less formal kinds of policies
and advice. To provide on-going interpretation of the IDEA, the Office of Special Education
Programs (OSEP) periodically issues policy and letter rulings to clarify issues and to respond to
questions from school districts. Unlike regulations, such opinions do not carry the force and
effect of law. For further discussion, see infra Chapter 5 (IEP).Administrative agencies also
typically function in a quasi-judicial capacity and issue adjudicatory orders in individual cases,
and IDEA requires state and local educational agencies to provide individual hearings in special
education disputes as discussed further infra Chapter 8 (Due Process). See , . Typically there is
an appeal from an administrative agency to a court, and there is fairly well-developed law as to
how courts are to treat decisions of administrative agencies. However, IDEA has its own
provisions as to appeals from hearing officer decisions to courts, and its own standards for what
weight is to be given the administrative decision. This topic is discussed further infra Chapter 8
(Due Process Hearings) and Chapter 10 (Court Proceedings). See , . IDEA also has its own
provisions for alternative dispute resolution through mediation, which is a voluntary, non-
adversarial process for addressing conflicts and its success depends on the extent to which the
parties are willing to compromise to resolve conflicts. ; .[50/51]In addition to regulations of
federal agencies, states have their own rules or regulations regarding enforcement of the IDEA
in their state. Frequently, these regulations are published in a state’s administrative code and are
important for providing detailed interpretations of school district responsibilities. See, e.g., .4.
CaselawWhen courts are called upon to resolve conflicts among parties regarding rights under
federal or state constitutions, statutes, or regulations, the resulting judicial opinions become
known as caselaw. Caselaw performs two important functions: first, a court declares the
meaning, or interpretation, of a constitutional provision, statute, and/or regulation at issue; and,



second, where this interpretation reveals a violation of a person’s constitutional, statutory, or
regulatory rights, the court determines an appropriate remedy.In reaching their decisions, courts
will generally follow the decisions of other courts in their jurisdiction, particularly those courts in
the judicial hierarchy above them. This process of applying judicial precedent is called stare
decisis and provides a kind of broad predictability that helps attorneys and educators in
addressing current legal problems in schools. However, the more that the facts of a current
problem differ from the facts of a past case, the less value a prior case will be in predicting how a
court might interpret the law.To further complicate the role of precedent in judicial decision-
making, the various federal and state appellate and supreme courts sometimes overrule prior
decisions made at the same level, in effect creating a new judicial precedent. The Supreme
Court’s overruling of some of its education law precedent has had a significant impact on special
education. For example, in , the Supreme Court held that New York’s providing Elementary and
Secondary Education Act title I services on site at parochial schools was not a violation of the ,
overruling its decision on the same subject in . Agostini is discussed further in Chapter 12
(Children in Private Schools).5. Federal and State Court SystemsThe United States has 51
different systems of courts, one a hierarchal, three-tiered federal court system, and the others
hierarchal court systems in each of the 50 states (some of which systems are three-tiered, but
there are variations). The following chart illustrates the general structure.[51/52]A lawsuit
involving IDEA begins in a trial court, either a federal district court or a state trial court. The
judgment of that court then may be appealed to an appellate [52/53]court. Appellate courts do
not retry cases and will accept the factual findings of trial courts unless the evidence offered
before the trial court clearly does not support the findings. The primary function of appellate
courts is to determine that the trial court applied the correct legal principles to the facts and
reached a decision consistent with the manifest weight of the evidence. Where an appellate
court finds that the trial court incorrectly applied legal principles or that the trial court’s legal
conclusion is not supported by the facts, the appellate court may choose to reverse the trial
court on the merits, remand the case for a trial (or a new trial), or remand the case to the trial
court for other proceedings. Appeals to the U.S. Supreme Court or a state supreme court are
typically reserved for questions of law. State supreme courts are the final arbiters regarding
interpretations of state law, as is the United States Supreme Court on federal law and the United
States Constitution.Footnotes — Chapter 1:1 [FN 16] Like the Act, P.A.R.C. required the State
to “identify, locate, [and] evaluate” handicapped children, to create for each child an individual
educational program, and to hold a hearing “on any change in educational assignment.” Mills
also required the preparation of an individual educational program for each child. In addition,
Mills permitted the child’s parents to inspect records relevant to the child’s education, to obtain
an independent educational evaluation of the child, to object to the IEP and receive a hearing
before an independent hearing officer, to be represented by counsel at the hearing, and to have
the right to confront and cross-examine adverse witnesses, all of which are also permitted by the
Act. Like the Act, Mills also required that the education of handicapped children be conducted



pursuant to an overall plan prepared by the District of Columbia, and established a policy of
educating handicapped children with nonhandicapped children whenever possible.2 [FN 32]
Because the District Court declined to reach respondents’ contention that petitioners had failed
to comply with the Act’s procedural requirements in developing Amy’s IEP, the case must be
remanded for further proceedings consistent with this opinion.[1]Chapter 1EDUCATING
STUDENTS WITH DISABILITIES: CORE LEGAL CONCEPTSA. INTRODUCTION TO
FUNDAMENTAL PRINCIPLESIn 1954, the Supreme Court held in , that separate but equal was
inherently unequal, and then in 1955, determined in its second Brown opinion, , that
desegregation should be accomplished with “all deliberate speed.” The Supreme Court told
Americans that:Today, education is perhaps the most important function of state and local
governments. Compulsory school attendance laws and the great expenditures for education
both demonstrate our recognition of the importance of education to our democratic society. It is
required in the performance of our most basic public responsibilities, even service in the armed
forces. It is the very foundation of good citizenship. Today it is a principal instrument in
awakening the child to cultural values, in preparing him for later professional training, and in
helping him to adjust normally to his environment. In these days, it is doubtful that any child may
reasonably be expected to succeed in life if he is denied the opportunity of an education. Such
an opportunity, where the state has undertaken to provide it, is a right which must be made
available to all on equal terms..This was a crucial message for racial desegregation and also a
significant message for other groups who had been excluded from equal educational
opportunity, including students with disabilities. Prior to the Brown decision, and indeed for some
time thereafter, state law either permitted or explicitly required the exclusion of the “weak
minded” or physically disabled. Many states that did educate such children provided separate
facilities that isolated them from their peers. Inspired by Brown, families of students with
disabilities organized across the country against such exclusion. Of strategic significance at this
stage were the lawsuits filed in a large number of states challenging, on equal protection and
other grounds, the exclusion of mentally retarded and other students with disabilities from public
school classrooms.Two district court cases decided in favor of these students in the early 1970s
set the stage, in both theory and practice, for what would become the federal government’s
massive entry into the field of special education: (. The P.A.R.C. and Mills decisions stand for the
propositions that children with mental and other disabilities cannot be excluded wholesale from
free public education and, where exclusion or differential treatment is considered, due process
must be assured. These principles, indeed much of the language from these very cases,
became the core of federal special education legislation, the Education for All Handicapped
Children Act (EAHCA), enacted in 1975 as Public Law 94-142. The rights of children with
disabilities to equal educational opportunity are now fully grounded in statutory law currently
codified federally as the Individuals with Disabilities Education Act (IDEA), In enacting the initial
Education for All Handicapped Children Act, Congress knew that it was changing the face of
American education. The impact would be wide-reaching and profound both for those students



who were previously unrecognized and excluded, and for those who would now become their
classmates. The impact on the structure of schools would also be significant as districts adapted
to providing educational services to their new populations in the least restrictive environment
and to implementing the new procedures that they brought with them for attaining a free
appropriate public education through individualized educational programs achieved with
extensive parental notification and due process rights.In instituting this major federal initiative,
Congress brought substantial financial resources to bear on the education of children with
disabilities. While the issue of “full” funding was present and would remain of significant concern,
the carrot of federal money was put in place. Like other federal spending statutes, the basic
schema was (and is) for the federal government to provide funding conditioned on the states’
compliance with the federal legislation and implementing regulations and directives. States write
plans demonstrating their eligibility and compliance in several major areas focused on providing
a free and appropriate public education for children with disabilities, through individualized
education programs and related services, all as defined by statute, and all subject to
accompanying parental involvement and due process rights. States retain responsibility for
overseeing IDEA’s implementation at the local level.The elements of a free appropriate public
education (FAPE) for children with disabilities through special education and related services
have been refined and amplified through further legislation and through key judicial opinions.
Some of these approaches evoke principles so central to understanding this area of the law that
they are both introduced here and revisited later. In addition to IDEA, of primary importance on
the legislative front are the anti-discrimination provisions of section 504 of the Rehabilitation Act
of 1973, (section 504), and of title II of the Americans with Disabilities Act of 1990 (ADA), ,
relating to state and local government services. Section 504 and title II provide additional bases
for assuring access and appropriate education and include within their ambit students who,
while disabled, do not otherwise fall within the purview of the IDEA; unlike IDEA, these laws do
not provide student-based federal funding.[2/3]In response to these major congressional
initiatives, the Supreme Court has addressed special education in a handful of cases. Of these,
two are fundamental to understanding the scope of the law: Rowley, which set the standard for
“appropriate education,” and Honig, which addressed concerns for exclusion (and staying put) of
certain students with disabilities suspended or expelled on disciplinary grounds. ; . Also central
is an opinion of the First Circuit which firmly articulated the key zero-reject principle of special
education law, .NOTES AND QUESTIONS1. Much is written about special education law,
including a good deal about its history. E.g., Mark C. Weber, Special Education Law and
Litigation Treatise § 1.1 (3d ed. 2008 & supps.). A popular blog on special education issues is
“On Special Education” from Education Week, found at http://blogs.edweek.org/edweek/
speced/.2. The current version of the federal special education law is codified at , with
implementing regulations at 34 C.F.R. Part 300. Major amendments to the Education for All
Handicapped Children Act occurred in 1990 and 1997. The 1990 amendments renamed the law
the Individuals with Disabilities Education Act and abrogated immunity in lawsuits brought under



the Act. The 1997 amendments made additional significant changes, including limiting
requirements for services for children with disabilities in private schools; clarifying that a free and
appropriate education was due special education students who had been suspended or
expelled; establishing benchmarks for unilateral private placements of special education
students; addressing the inclusion of students with disabilities in statewide assessments; and
delineating a series of procedural matters. Most recently, Congress enacted the Individuals with
Disabilities Education Improvement Act of 2004, reauthorizing and amending IDEA. The 2004
law changes discipline and hearing procedures, alters service delivery and paperwork
requirements, coordinates special education law and the No Child Left Behind initiative, and
makes a number of other innovations. Specific sections of the current law are reproduced infra
Section C. For a discussion of the 2004 law, see Mark C. Weber, Reflections on the New
Individuals with Disabilities Education Improvement Act, .B. FOUNDATION CASESP.A.R.C. v.
PENNSYLVANIAIn a case challenging exclusion of mentally retarded students from
Pennsylvania public schools, the court entered a consent judgment providing extensive rights to
due process and a free, appropriate public education.[3/4]Masterson, District Judge.This civil
rights case, a class action, was brought by the Pennsylvania Association for Retarded Children
and the parents of thirteen individual retarded children on behalf of all mentally retarded persons
between the ages 6 and 21 whom the Commonwealth of Pennsylvania, through its local school
districts and intermediate units, is presently excluding from a program of education and training
in the public schools. Named as defendants are the Commonwealth of Pennsylvania, Secretary
of Welfare, State Board of Education and thirteen individual school districts scattered throughout
the Commonwealth. In addition, plaintiffs have joined all other school districts in the
Commonwealth as class defendants of which the named districts are said to be
representative.The exclusions of retarded children complained of are based upon four State
statutes: (1) 24 Purd. Stat. Sec. 13-1375, which relieves the State Board of Education from any
obligation to educate a child whom a public school psychologist certifies as uneducable and
untrainable. The burden of caring for such a child then shifts to the Department of Welfare which
has no obligation to provide any educational services for the child; (2) 24 Purd. Stat. Sec.
13-1304, which allows an indefinite postponement of admission to public school of any child
who has not attained a mental age of five years; (3) Purd. Stat. Sec. 13-1330, which appears to
excuse any child from compulsory school attendance whom a psychologist finds unable to profit
therefrom; and (4) 24 Purd. Stat. Sec. 13-1326, which defines compulsory school age as 8 to 17
years but has been used in practice to postpone admissions of retarded children until 8 or to
eliminate them from public schools at age 17.Plaintiffs allege that Sections 1375 (uneducable
and untrainable) and 1304 (mental age of 5 years) are constitutionally infirm both on their faces
and as applied in three broad respects. First, plaintiffs argue that these statutes offend due
process because they lack any provision for notice and a hearing before a retarded person is
either excluded from a public education or a change is made in his educational assignment
within the public system. Secondly, they assert that the two provisions violate equal protection



because the premise of the statute which necessarily assumes that certain retarded children are
uneducable and untrainable lacks a rational basis in fact. Finally, plaintiffs contend that because
the Constitution and laws of Pennsylvania guarantee an education to all children, these two
sections violate due process in that they arbitrarily and capriciously deny that given right to
retarded children. Plaintiffs’ third contention also raises a pendent question of state law, that is,
whether the Pennsylvania Constitution as well as other laws of the Commonwealth already
afford them a right to public education.On October 7th, 1971 the parties submitted a Consent
Agreement to this Court which, along with the June 18th Stipulation, would settle the entire case.
Essentially, this Agreement deals with the four state statutes in an effort to eliminate the alleged
equal protection problems. As a proposed cure, the defendants agreed, inter alia, that since “the
Commonwealth of Pennsylvania has undertaken to provide a free public education for all of its
children between the ages of six and twenty-one years” therefore, “it is the Commonwealth’s
obligation to place each mentally [4/5]retarded child in a free, public program of education and
training appropriate to the child’s capacity.”. …The lengthy Consent Agreement concludes by
stating that “[e]very retarded person between the ages of six and twenty-one shall be provided
access to a free public program of education and training appropriate to his capacities as soon
as possible but in no event later than September 1, 1972.”. …The final matter for our
consideration is whether to approve the settlement as fair and reasonable. In arriving at such a
decision, we must consider its fairness to both the plaintiffs and the defendants since both
groups are classes for which this Court assumes the role of guardian. We consider the
defendants, particularly the local districts and intermediate units which comprise the vast bulk of
this class. When the objectors entered this case, they expressed alarm at the possible burdens,
both administrative and financial, which the due process Stipulation and the Consent Agreement
would impose. Subsequent changes in the due process Stipulation, however, eliminated most of
the administrative burden, and that allayed the fears of all but the Lancaster-Lebanon
Unit.Lancaster-Lebanon continues to object to the basic concept of a prior due process hearing
and asserts that injury flows to the school districts because under the Stipulation they will be
unable to remove a disruptive retarded child from regular classes immediately. But this danger is
more imagined than real. … In any case, the Amended Stipulation on hearings provides that in
“extraordinary circumstances” the Director of the Bureau of Special Education may authorize
tentative assignment to precede the hearing.. …We have absolutely no hesitation about
approving the Agreements as fair and reasonable to the plaintiffs. Approval means that plaintiff
retarded children who heretofore had been excluded from a public program of education and
training will no longer be so excluded after September 1, 1972. This is a noble and humanitarian
end in which the Commonwealth of Pennsylvania has chosen to join. Today, with the following
Order, this group of citizens will have new hope in their quest for a life of dignity and self-
sufficiency.ORDER AND INJUNCTIONAnd now, this 5th day of May, 1972, it is ordered that the
Amended Stipulation and Amended Consent Agreement are approved and adopted as fair and
reasonable to all members of both the plaintiff and defendant classes.It is further ordered that



the defendants; the Commonwealth of Pennsylvania, the Secretary of the Department of
Education, the State Board of Education, the Secretary of the Department of Public Welfare, the
named defendant school districts and intermediate units and each of the school districts and
intermediate units in the Commonwealth of Pennsylvania, their officers, employees, agents and
[5/6]successors are enjoined as follows:(a) from applying Section 1304 of the Public School
Code of 1949, 24 Purd. Stat. Sec. 1304, so as to postpone or in any way deny to any mentally
retarded child access to a free public program of education and training;. …(g) to provide, as
soon as possible but in no event later than September 1, 1972, to every retarded person
between the ages of six and twenty-one years as of the date of this Order and thereafter, access
to a free public program of education and training appropriate to his learning capacities;(h) to
provide, as soon as possible but in no event later than September 1, 1972, wherever defendants
provide a preschool program of education and training for children aged less than six years of
age, access to a free public program of education and training appropriate to his learning
capacities to every mentally retarded child of the same age;(i) to provide notice and the
opportunity for a hearing prior to a change in educational status of any child who is mentally
retarded or thought to be mentally retarded;(j) to re-evaluate the educational assignment of
every mentally retarded child not less than every two years, or annually upon the parents’
request, and upon such re-evaluation, to provide notice and the opportunity for a
hearing.APPENDIX AAMENDED STIPULATIONAnd now, this 14th day of February, 1972,
subject to the approval and Order of the Court, it is agreed by the parties that the Stipulation of
June 18, 1971, be amended to provide as follows:1. Definitions(a) “Change in educational
status” shall mean any assignment or re-assignment based on the fact that the child is mentally
retarded or thought to be mentally retarded to one of the following educational assignments:
Regular Education, Special Education or to no assignment, or from one type of special
education to another.. …(e) “Regular Education” shall mean education other than special
education.(f) “Special Education” shall mean special classes, special schools, education and
training secured by the local school district or intermediate unit outside the public schools or in
special institutions, instruction in the home and tuition reimbursement, as provided in 24 Purd.
Stat. Secs. 13-1371 through 13-1380.(g) Wherever the word “Parent” is mentioned, it will include
the term “Guardian” and the plural of each where applicable.[6/7]2. No child of school age who is
mentally retarded or who is thought by any school official, the intermediate unit, or by his parents
or guardian to be mentally retarded, shall be subjected to a change in educational status without
first being accorded notice and the opportunity of a due process hearing as hereinafter
prescribed. This provision shall also apply to any child who has never had an educational
assignment.Nothing contained herein shall be construed to preclude any system of
consultations or conferences with parents heretofore or hereafter used by School Districts or
Intermediate Units with regard to the educational assignment of children thought to be mentally
retarded. Nor shall such consultations or conferences be in lieu of the due process hearing.3.
Within 30 days of the approval of this Stipulation by the Court herein, the State Board of



Education shall adopt regulations, and shall transmit copies thereof to the superintendents of
the School Districts and Intermediate Units, the Members of their Boards, and their counsel,
which regulations shall incorporate paragraphs 1 and 2 above and otherwise shall provide as
follows:(a) Whenever any mentally retarded or allegedly mentally retarded child of school age is
recommended for a change in educational status by a School District, Intermediate Unit or any
school official, notice of the proposed action shall first be given to the parent or guardian of the
child.(b) Notice of the proposed action shall be given in writing to the parent or guardian of the
child either (i) at a conference with the parent or (ii) by certified mail to the parent (addressee
only, return receipt requested).(c) The notice shall describe the proposed action in detail,
including specification of the statute or regulation under which such action is proposed and a
clear and full statement of the reasons therefor, including specification of any tests or reports
upon which such action is proposed.(d) The notice shall advise the parent or guardian of any
alternative education opportunities available to his child other than that proposed.(e) The notice
shall inform the parent or guardian of his right to contest the proposed action at a full hearing
before the Secretary of Education, or his designee, in a place and at a time convenient to the
parent, before the proposed action may be taken.(f) The notice shall inform the parent or
guardian of his right to be represented at the hearing by any person of his choosing, including
legal counsel, of his right to examine before the hearing his child’s school records including any
tests or reports upon which the proposed action may be based, of his right to present evidence
of his own, including expert medical, psychological and educational testimony, and of his right to
call and question any school official, employee, or agent of a school district, intermediate unit or
the department who may have evidence upon which the proposed action may be based.(g) The
notice shall inform the parent or guardian of the availability of various organizations, including
the local chapter of the Pennsylvania [7/8]Association for Retarded Children, to assist him in
connection with the hearing and the school district or intermediate unit involved shall provide the
address and telephone number of such organization in the notice.(h) The notice shall inform the
parent or guardian that he is entitled under the Pennsylvania Mental Health and Mental
Retardation Act to the services of a local center for an independent medical, psychological and
educational evaluation of his child and shall specify the name, address and telephone number of
the MH-MR center in his catchment area.(i) The notice shall specify the procedure for pursuing
a hearing.If the notice is given at a conference with the parent, the parent may at that conference
indicate his satisfaction with the recommendation and may in writing waive the opportunity for a
hearing or, if dissatisfied, may in writing request a hearing. In either event, the parent may within
five calendar days of the conference change this decision and may then request or waive the
opportunity for a hearing by so indicating in writing to the school district or intermediate unit. If
the parental decision is indicated at a conference, the parent shall be given a postcard which
shall be mailed to the school district or intermediate unit within five calendar days thereafter, if
the parent desires to change the decision. There shall be no change in educational assignment
during the five day period.If notice is given by certified mail, the parent must fill in the form



requesting a hearing and mail the same to the school district or intermediate unit within ten (10)
days of the date of receipt of the notice.(j) The hearing shall be scheduled not sooner than
fifteen (15) days nor later than thirty (30) days after receipt of the request for a hearing from the
parent or guardian, provided however that upon good cause shown, reasonable extensions of
these times shall be granted at the request of the parent or guardian.(k) The hearing shall be
held in the local district and at a place reasonably convenient to the parent or guardian of the
child. At the option of the parent or guardian, the hearing may be held in the evening and such
option shall be set forth in the form requesting the hearing aforesaid.(l) The hearing officer shall
be the Secretary of Education, or a person designated by him acting in his stead, but shall not
be an officer, employee or agent of any local district or intermediate unit in which the child
resides.(m) The hearing shall be an oral, personal hearing, and shall be public unless the parent
or guardian specifies a closed hearing.(n) The decision of the hearing officer shall be based
solely upon the evidence presented at the hearing.(o) The proposed change in educational
status shall be approved only if supported by substantial evidence on the whole record of the
hearing. Introduction by the school district or intermediate unit of the official report
recommending a change in educational assignment, provided a copy of such [8/9]report was
given to the parent at the time notice was given, shall discharge its burden of going forward with
the evidence, thereby requiring the parent to introduce evidence (as contemplated in
paragraphs f, r, s, and t herein) in support of his contention.(p) A stenographic or other
transcribed record of the hearing shall be made and shall be available to the parent or guardian
or his representative. Said record may be discarded after three years.(q) The parent or guardian
of the child may be represented at the hearing by any person of his choosing, including legal
counsel.(r) The parent or guardian or his representative shall be given reasonable access prior
to the hearing to all records of the school district or intermediate unit concerning his child,
including any tests or reports upon which the proposed action may be based.(s) The parent or
guardian or his representative shall have the right to compel the attendance of, and to question
any witness testifying for the school board or intermediate unit and any official, employee, or
agent of the school district, intermediate unit, or the department who may have evidence upon
which the proposed action may be based.(t) The parent or guardian shall have the right to
present evidence and testimony, including expert medical, psychological or educational
testimony.(u) No later than twenty (20) days after the hearing, the hearing officer shall render a
decision in writing which shall be accompanied by written findings of fact and conclusions of law
and which shall be sent by registered mail to the parent or guardian and his representative.(v)
There shall be no change in the child’s educational status without prior notice and the
opportunity to be heard as set forth herein, except that in extraordinary circumstances the
Director of the Bureau of Special Education, upon written request to him by the district or
intermediate unit setting forth the parent, may approve an interim change in educational
assignment prior to the hearing, in which event the hearing will be held as promptly as possible
after the interim change. The Director shall act upon any such request promptly and in any event



within three (3) days of its receipt.(w) Any time limitation herein shall be construed and applied
so as to do substantial justice and may be varied upon request and good cause shown.4. The
Department of Education shall revise its regulations to be in accord with the procedures agreed
upon herein, shall disseminate the revised regulations to the school districts and intermediate
units and shall thereafter file with the court and plaintiffs a statement of how and to whom said
regulations and any covering statements were delivered.5. Notice and the opportunity of a (sic)
the reasons therefor and upon notice to due process hearing, as set out in paragraph 3 above,
shall be afforded on and after [9/10]the effective date of the stipulation to every child who is
mentally retarded or who is thought by any school official, the intermediate unit, or by his parents
to be mentally retarded, before subjecting such child to a change in educational status as
defined herein.APPENDIX B. …4. Expert testimony in this action indicates that all mentally
retarded persons are capable of benefiting from a program of education and training; that the
greatest number of retarded persons, given such education and training, are capable of
achieving self-sufficiency, and the remaining few, with such education and training, are capable
of achieving some degree of self-care; that the earlier such education and training begins, the
more thoroughly and the more efficiently a mentally retarded person will benefit from it; and,
whether begun early or not, that a mentally retarded person can benefit at any point in his life
and development from a program of education and training.5. The Commonwealth of
Pennsylvania has undertaken to provide a free public education to all of its children between the
ages of six and twenty-one years, and further, has undertaken to provide education and training
for all of its mentally retarded children.6. Having undertaken to provide a free public education to
all of its children, including its mentally retarded children, the Commonwealth of Pennsylvania
may not deny any mentally retarded child access to a free public program of education and
training.7. It is the Commonwealth’s obligation to place each mentally retarded child in a free,
public program of education and training appropriate to the child’s capacity, within the context of
the general educational policy that, among the alternative programs of education and training
required by statute to be available, placement in a regular public school class is preferable to
placement in a special public school class and placement in a special public school class is
preferable to placement in any other type of program of education and training.. …MILLS v.
BOARD OF EDUCATION OF THE DISTRICT OF COLUMBIAThe court ruled that the District of
Columbia cannot continue to exclude students who have been labeled as behavioral problems,
mentally retarded, emotionally disturbed or hyperactive.Waddy, District JudgeThis is a civil
action brought on behalf of seven children of school age by their next friends in which they seek
a declaration of rights and to enjoin the defendants [10/11]from excluding them from the District
of Columbia Public Schools and/or denying them publicly supported education and to compel
the defendants to provide them with immediate and adequate education and educational
facilities in the public schools or alternative placement at public expense. They also seek
additional and ancillary relief to effectuate the primary relief. They allege that although they can
profit from an education either in regular classrooms with supportive services or in special



classes adopted to their needs, they have been labelled as behavioral problems, mentally
retarded, emotionally disturbed or hyperactive, and denied admission to the public schools or
excluded therefrom after admission, with no provision for alternative educational placement or
periodic review. The action was certified as a class action. …The defendants are the Board of
Education of the District of Columbia and its members, the Superintendent of Schools for the
District of Columbia and subordinate school officials, the Commissioner of the District of
Columbia and certain subordinate officials and the District of Columbia.The genesis of this case
is found (1) in the failure of the District of Columbia to provide publicly supported education and
training to plaintiffs and other “exceptional” children, members of their class, and (2) the
excluding, suspending, expelling, reassigning and transferring of “exceptional” children from
regular public school classes without affording them due process of law.The problem of
providing special education for “exceptional” children (mentally retarded, emotionally disturbed,
physically handicapped, hyperactive and other children with behavioral problems) is one of
major proportions in the District of Columbia. The precise number of such children cannot be
stated because the District has continuously failed to comply with which requires a census of all
children aged 3 to 18 in the District to be taken. Plaintiffs estimate that there are “… 22,000
retarded, emotionally disturbed, blind, deaf, and speech or learning disabled children, and
perhaps as many as 18,000 of these children are not being furnished with programs of
specialized education.” According to data prepared by the Board of Education, Division of
Planning, Research and Evaluation, the District of Columbia provides publicly supported special
education programs of various descriptions to at least 3880 school age children. However, in a
1971 report to the Department of Health, Education and Welfare, the District of Columbia Public
Schools admitted that an estimated 12,340 handicapped children were not to be served in the
1971-72 school year.Each of the minor plaintiffs in this case qualifies as an “exceptional”
child.Plaintiffs allege in their complaint and defendants admit as follows:“PETER MILLS is
twelve years old, black, and a committed dependent ward of the District of Columbia resident at
Junior Village. He was excluded from the Brent Elementary School on March 23, 1971, at which
time he was in the fourth grade. Peter allegedly was a ‘behavior problem’ and was
recommended and approved for exclusion by the principal. Defendants have not provided him
with a full hearing or with a timely and adequate review of his status. Furthermore, Defendants
have failed to [11/12]provide for his reenrollment in the District of Columbia Public Schools or
enrollment in private school. On information and belief, numerous other dependent children of
school attendance age at Junior Village are denied a publicly-supported education. Peter
remains excluded from any publicly-supported education.“DUANE BLACKSHEARE is thirteen
years old, black, resident at Saint Elizabeth’s Hospital, Washington, D.C., and a dependent
committed child. He was excluded from the Giddings Elementary School in October, 1967, at
which time he was in the third grade. Duane allegedly was a ‘behavior problem.’ Defendants
have not provided him with a full hearing or with a timely and adequate review of his status.
Despite repeated efforts by his mother, Duane remained largely excluded from all publicly-



supported education until February, 1971. Education experts at the Child Study Center
examined Duane and found him to be capable of returning to regular class if supportive services
were provided. Following several articles in the Washington Post and Washington Star, Duane
was placed in a regular seventh grade classroom on a two-hour a day basis without any catch-
up assistance and without an evaluation or diagnostic interview of any kind. Duane has
remained on a waiting list for a tuition grant and is now excluded from all publicly-supported
education.“GEORGE LIDDELL, JR., is eight years old, black, resident with his mother, Daisy
Liddell, at 601 Morton Street, N.W., Washington, D.C., and an AFDC recipient. George has
never attended public school because of the denial of his application to the Maury Elementary
School on the ground that he required a special class. George allegedly was retarded.
Defendants have not provided him with a full hearing or with a timely and adequate review of his
status. George remains excluded from all publicly-supported education, despite a medical
opinion that he is capable of profiting from schooling, and despite his mother’s efforts to secure
a tuition grant from Defendants.“STEVEN GASTON is eight years old, black, resident with his
mother, Ina Gaston, at 714 9th Street, N.E., Washington, D. C. and unable to afford private
instruction. He has been excluded from the Taylor Elementary School since September, 1969, at
which time he was in the first grade. Steven allegedly was slightly brain-damaged and
hyperactive, and was excluded because he wandered around the classroom. Defendants have
not provided him with a full hearing or with a timely and adequate review of his status. Steven
was accepted in the Contemporary School, a private school, provided that tuition was paid in full
in advance. Despite the efforts of his parents, Steven has remained on a waiting list for the
requisite tuition grant from Defendant school system and excluded from all publicly-supported
education.“MICHAEL WILLIAMS is sixteen years old, black, resident at Saint Elizabeth’s
Hospital, Washington, D.C., and unable to afford private instruction. Michael is epileptic and
allegedly slightly retarded. He has been excluded from the Sharpe Health School since October,
1969, at which [12/13]time he was temporarily hospitalized. Thereafter Michael was excluded
from school because of health problems and school absences. Defendants have not provided
him with a full hearing or with a timely and adequate review of his status. Despite his mother’s
efforts, and his attending physician’s medical opinion that he could attend school, Michael has
remained on a waiting list for a tuition grant and excluded from all publicly-supported
education.“JANICE KING is thirteen years old, black, resident with her father, Andrew King, at
233 Anacostia Avenue, N.E., Washington, D.C., and unable to afford private instruction. She has
been denied access to public schools since reaching compulsory school attendance age, as a
result of the rejection of her application, based on the lack of an appropriate educational
program. Janice is brain-damaged and retarded, with right hemiplegia, resulting from a
childhood illness. Defendants have not provided her with a full hearing or with a timely and
adequate review of her status. Despite repeated efforts by her parents, Janice has been
excluded from all publicly-supported education.“JEROME JAMES is twelve years old, black,
resident with his mother, Mary James, at 2512 Ontario Avenue, N.W., Washington, D.C., and an



AFDC recipient. Jerome is a retarded child and has been totally excluded from public school.
Defendants have not given him a full hearing or a timely and adequate review of his status.
Despite his mother’s efforts to secure either public school placement or a tuition grant, Jerome
has remained on a waiting list for a tuition grant and excluded from all publicly supported
education.”Although all of the named minor plaintiffs are identified as Negroes the class they
represent is not limited by their race. They sue on behalf of and represent all other District of
Columbia residents of school age who are eligible for a free public education and who have
been, or may be, excluded from such education or otherwise deprived by defendants of access
to publicly supported education.Minor plaintiffs are poor and without financial means to obtain
private instruction. There has been no determination that they may not benefit from specialized
instruction adapted to their needs. Prior to the beginning of the 1971-72 school year minor
plaintiffs, through their representatives, sought to obtain publicly supported education and
certain of them were assured by the school authorities that they would be placed in programs of
publicly supported education and certain others would be recommended for special tuition
grants at private schools. However, none of the plaintiff children were placed for the 1971 Fall
term and they continued to be entirely excluded from all publicly supported education. After thus
trying unsuccessfully to obtain relief from the Board of Education the plaintiffs filed this action on
September 24, 1971.Congress has decreed a system of publicly supported education for the
children of the District of Columbia. The Board of Education has the responsibility of
administering that system in accordance with law and of providing such publicly supported
education to all of the children of the District, including these “exceptional” children.
[13/14]Defendants have admitted in these proceedings that they are under an affirmative duty to
provide plaintiffs and their class with publicly supported education suited to each child’s needs,
including special education and tuition grants, and also, a constitutionally adequate prior hearing
and periodic review. They have also admitted that they failed to supply plaintiffs with such
publicly supported education and have failed to afford them adequate prior hearing and periodic
review.Plaintiffs’ entitlement to relief in this case is clear. The applicable statutes and regulations
and the Constitution of the United States require it. requires that:Every parent, guardian, or other
person residing [permanently or temporarily] in the District of Columbia who has custody or
control of a child between the ages of seven and sixteen years shall cause said child to be
regularly instructed in a public school or in a private or parochial school or instructed privately
during the period of each year in which the public schools of the District of Columbia are in
session. …Under Section 31-203, a child may be “excused” from attendance only when …
“upon examination the child is found to be unable mentally or physically to profit from attendance
at school: Provided, however, That if such examination shows that such child may benefit from
specialized instruction adapted to his needs, he shall attend upon such instruction.”Failure of a
parent to comply with Section 31-201 constitutes a criminal offense. The Court need not belabor
the fact that requiring parents to see that their children attend school under pain of criminal
penalties presupposes that an educational opportunity will be made available to the children.



The Board of Education is required to make such opportunity available. … It has adopted rules
and regulations consonant with the statutory direction. …Thus the Board of Education has an
obligation to provide whatever specialized instruction that will benefit the child. By failing to
provide plaintiffs and their class the publicly supported specialized education to which they are
entitled, the Board of Education violates the above statutes and its own regulations.The
Supreme Court in Brown v. Board of Education, stated:Today, education is perhaps the most
important function of state and local governments. Compulsory school attendance laws and the
great expenditures for education both demonstrate our recognition of the importance of
education to our democratic society. It is required in the performance of our most basic public
responsibilities, even service in the armed forces. It is the very foundation of good citizenship.
Today it is a principal instrument in awakening the child to cultural values, in preparing him for
later professional training, and in helping him to adjust normally to his environment. In these
days, it is doubtful that any child may reasonably be expected to succeed in life if he is denied
the opportunity of an education. Such an opportunity, where the state has undertaken to provide
it, is a right which must be made available to all on equal terms. (emphasis supplied)Bolling v.
Sharpe, decided the same day as Brown, applied the Brown rationale [14/15]to the District of
Columbia public schools by finding that: “Segregation in public education is not reasonably
related to any proper governmental objective, and thus it imposes on Negro children of the
District of Columbia a burden than constitutes an arbitrary deprivation of their liberty in violation
of the .”In Hobson v. Hansen, Circuit Judge J. Skelly Wright considered the pronouncements of
the Supreme Court in the intervening years and … concluded “[F]rom these considerations the
court draws the conclusion that the doctrine of equal educational opportunity — the in its
application to public school education — is in its full sweep a component of due process binding
on the District under the .”Not only are plaintiffs and their class denied the publicly supported
education to which they are entitled many are suspended or expelled from regular schooling or
specialized instruction or reassigned without any prior hearing and are given no periodic review
thereafter. Due process of law requires a hearing prior to exclusion, termination or classification
into a special program. …The Answer of the defendants to the Complaint contains the
following:These defendants say that it is impossible to afford plaintiffs the relief they request
unless:(a) The Congress of the United States appropriates millions of dollars to improve special
education services in the District of Columbia; or(b) These defendants divert millions of dollars
from funds already specifically appropriated for other educational services in order to improve
special educational services. These defendants suggest that to do so would violate an Act of
Congress and would be inequitable to children outside the alleged plaintiff class.This Court is
not persuaded by that contention.The defendants are required by the Constitution of the United
States, the District of Columbia Code, and their own regulations to provide a publicly-supported
education for these “exceptional” children. Their failure to fulfill this clear duty to include and
retain these children in the public school system, or otherwise provide them with publicly-
supported education, and their failure to afford them due process hearings and periodical



review, cannot be excused by the claim that there are insufficient funds. In Goldberg v. Kelly, the
Supreme Court, in a case that involved the right of a welfare recipient to a hearing before
termination of his benefits, held that Constitutional rights must be afforded citizens despite the
greater expense involved. … Similarly the District of Columbia’s interest in educating the
excluded children clearly must outweigh its interest in preserving its financial resources. If
sufficient funds are not available to finance all of the services and programs that are needed and
desirable in the system then the available funds must be expended equitably in such a manner
that no child is entirely excluded from a publicly supported education consistent with his needs
and ability to benefit therefrom. The inadequacies of the District of Columbia Public School
System whether occasioned by insufficient funding or administrative inefficiency, certainly
[15/16]cannot be permitted to bear more heavily on the “exceptional” or handicapped child than
on the normal child.NOTES AND QUESTIONSP.A.R.C. and Mills provided the court-made law
which became the basis for the rights which are now afforded by federal and state statutes to
students in need of special services, including children with mental retardation. The rights
provided by such statutes may be greater than the minimum likely to be secured under a
constitutional claim. For example, where rights of persons with mental retardation are raised in a
constitutional context, they will be reviewed under a rational basis standard, the courts having
found that mental retardation is not a suspect or quasi-suspect class. In , the Supreme Court
considered a challenge to a Texas zoning ordinance which prohibited group homes for mentally
retarded persons in a multiple dwelling zone where other groups would be allowed. Finding
mentally retarded persons not to be a suspect or quasi-suspect class, the Court held the
ordinance unconstitutional on the ground that no rational basis was established to support it.
See also (finding, in part, that the generally does not require that states provide special
accommodation for persons with disabilities as a matter of equal protection analysis so long as
there is a rational basis for the state action). In practical terms, what difference does it make for
students with disabilities in public schools whether they are categorized as a quasi-suspect or
suspect class?C. OVERVIEW OF FEDERAL LEGISLATION1. The Purpose of the Individuals
with Disabilities Education Act (IDEA)In enacting IDEA, Congress spelled out the situation in
which children with disabilities found themselves and the congressional purpose for the federal
legislation. IDEA provides:The purposes of this title are —(1)(A) to ensure that all children with
disabilities have available to them a free appropriate public education that emphasizes special
education and related services designed to meet their unique needs and prepare them for
further education, employment and independent living;(B) to ensure that the rights of children
with disabilities and parents of such children are protected; and(C) to assist States, localities,
educational service agencies, and Federal agencies to provide for the education of all children
with disabilities;(2) to assist States in the implementation of a statewide, comprehensive,
coordinated, multidisciplinary, interagency system of early intervention [16/17]services for
infants and toddlers with disabilities and their families;(3) to ensure that educators and parents
have the necessary tools to improve educational results for children with disabilities by



supporting system improvement activities; coordinated research and personnel preparation;
coordinated technical assistance, dissemination, and support; and technology development and
media services; and(4) to assess, and ensure the effectiveness of, efforts to educate children
with disabilities..2. Definition of a “Child with a Disability”(A) In general. The term “child with a
disability” means a child —(i) with intellectual disabilities, hearing impairments (including
deafness), speech or language impairments, visual impairments (including blindness), serious
emotional disturbance (referred to in this title as “emotional disturbance”), orthopedic
impairments, autism, traumatic brain injury, other health impairments, or specific learning
disabilities; and(ii) who, by reason thereof, needs special education and related services.(B)
Child aged 3 through 9. The term “child with a disability” for a child aged 3 through 9 (or any
subset of that age range, including ages 3 through 5), may, at the discretion of the State and the
local educational agency, include a child —(i) experiencing developmental delays, as defined by
the State and as measured by appropriate diagnostic instruments and procedures, in one or
more of the following areas: physical development, cognitive development, communication
development, social or emotional development, or adaptive development; and(ii) who, by reason
thereof, needs special education and related services..3. Definition of “Free Appropriate Public
Education”The term “free appropriate public education” means special education and related
services that —(A) have been provided at public expense, under public supervision and
direction, and without charge;(B) meet the standards of the State educational agency;(C)
include an appropriate preschool, elementary, or secondary school education in the State
involved; and[17/18](D) are provided in conformity with the individualized education program
required under section 614(d) []..4. Definition of “Special Education”The term “special education”
means specially designed instruction, at no cost to parents, to meet the unique needs of a child
with a disability, including —(A) instruction conducted in the classroom, in the home, in hospitals
and institutions, and in other settings; and(B) instruction in physical education..5. Section
504Section 504 is entitled “Nondiscrimination under Federal Grants and Programs” and
provides:(a) Promulgation of rules and regulationsNo otherwise qualified individual with a
disability in the United States, as defined in section 705(20) of this title, shall, solely by reason of
her or his disability, be excluded from the participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity receiving Federal financial assistance
or under any program or activity conducted by any Executive agency or by the United States
Postal Service. The head of each such agency shall promulgate such regulations as may be
necessary to carry out the amendments to this section made by the Rehabilitation,
Comprehensive Services, and Developmental Disabilities Act of 1978. Copies of any proposed
regulation shall be submitted to appropriate authorizing committees of the Congress, and such
regulation may take effect no earlier than the thirtieth day after the date on which such regulation
is so submitted to such committees.(b) “Program or activity” definedFor the purposes of this
section, the term “program or activity” means all of the operations of —(1)(A) a department,
agency, special purpose district, or other instrumentality of a State or of a local government;



or(B) the entity of such State or local government that distributes such assistance and each
such department or agency (and each other State or local government entity) to which the
assistance is extended, in the case of assistance to a State or local government;(2)(A) a college,
university, or other postsecondary institution, or a public system of higher education; or[18/19]
(B) a local educational agency (as defined in section 7801 of Title 20) system of vocational
education, or other school system;(3)(A) an entire corporation, partnership, or other private
organization, or an entire sole proprietorship —(i) if assistance is extended to such corporation,
partnership, private organization, or sole proprietorship as a whole; or(ii) which is principally
engaged in the business of providing education, health care, housing, social services, or parks
and recreation; or(B) the entire plant or other comparable, geographically separate facility to
which Federal financial assistance is extended, in the case of any other corporation, partnership,
private organization, or sole proprietorship; or(4) any other entity which is established by two or
more of the entities described in paragraph (1), (2), or (3);any part of which is extended Federal
financial assistance.. ….6. Disability Under the Americans with Disabilities Act (ADA)The term
“disability” means, with respect to an individual —(A) a physical or mental impairment that
substantially limits one or more of the major life activities of such individual;(B) a record of such
an impairment; or(C) being regarded as having such an impairment..7. Public Entity Under the
Americans with Disabilities Act (ADA)(1) The term “public entity” means —(A) any State or local
government;(B) any department, agency, special purpose district, or other instrumentality of a
State or States or local government; and. ….[19/20]8. Qualified Individual with a Disability Under
the Americans with Disabilities Act (ADA)The term “qualified individual with a disability” means
an individual with a disability who, with or without reasonable modifications to rules, policies, or
practices, the removal of architectural, communication, or transportation barriers, or the
provision of auxiliary aids and services, meets the essential eligibility requirements for the
receipt of services or the participation in programs or activities provided by a public
entity..NOTES AND QUESTIONS1. Section 504 is codified at , with implementing regulations
primarily at 34 C.F.R. Part 104 and 34 C.F.R. Part 104 Appendix A. Section 504, as noted above,
predated the Education for All Handicapped Children Act. For the history of the adoption of
section 504, see Richard K. Scotch, From Good Will to Civil Rights: Transforming Federal
Disability Policy (2d ed. 2001). Additional history is found in , and in the lower court opinion in ,
aff’d in part & rev’d in part, , judgment rev’d, .2. Title II of the ADA, which deals with public
services from state and local governments, provides, much like section 504, that “no qualified
individual with a disability shall, by reason of such disability, be excluded from participation in or
be denied the benefits of services, programs, or activities of a public entity, or be subjected to
discrimination by any such entity.” This provision is codified at , with implementing regulations
primarily at 28 C.F.R. Part 35. In 2010, the Department of Justice revised the regulations
governing ADA titles II and III. The changes affect construction standards, required
accommodations, and matters such as service animals, and became effective March 15, 2011.
See 75 Fed. Reg. 56,164 (Sept. 15, 2010) (title II regulations at 28 C.F.R. Part 35); 75 Fed. Reg.



56,236 (title III regulations at 28 C.F.R. Part 36). For a comprehensive discussion of service
animals for children with autism in the public schools, see Tara A. Waterlander, Canines in the
Classroom: When Schools Must Allow a Service Dog to Accompany a Child with Autism into the
Classroom Under Federal and State Laws, ; see also Sarah Allison L. Wieselthier, Note,
Grooming Dogs for the Educational Setting: The “IDEIA” Behind Service Dogs in the Public
Schools, . For a case relying on state law to compel a school district to permit the presence of a
service dog in school and at school functions, see K.D. v. Villa Grove Cmty. Unit Sch. .3. Title III
of the ADA, which deals with public accommodations like stores and private, non-religious
schools, provides that it shall be discriminatory to “exclude or otherwise deny equal goods,
services, facilities, privileges, advantages, accommodations, or other opportunities to an
individual or entity because of the known disability of an individual with whom the individual or
entity is known to have a [20/21]relationship or association” and specifically prohibits eligibility
criteria that screen out individuals with disability, “failure to make reasonable modifications in
policies, practices, or procedures, when such modifications are necessary to afford …
accommodations to individuals with disabilities unless the entity can demonstrate that taking
such steps would fundamentally alter the nature of the … good, service, facility, privilege,
advantage, or accommodation being offered or would result in an undue burden.” This part of the
ADA is codified at , with implementing regulations primarily at 28 C.F.R. Part 36. For a discussion
of the history of ADA’s adoption, see Bernard D. Reams Jr., Peter J. McGovern & John Schultz,
Disability Law in the United States: A Legislative History of the Americans with Disabilities Act of
1990 (1992). Another helpful source is Joseph P. Shapiro, No Pity: People with Disabilities
Forging a New Civil Rights Movement (1993). Can you explain how IDEA, section 504, and the
ADA provisions fit together? Why would it matter to a school which provision applied to any
given student?4. The 2004 Reauthorization of IDEA added new findings and definitions to
specifically address such issues as education of the homeless, education of students with
limited English proficiency, and alignment with the Elementary and Secondary Education Act
(ESEA/NCLB). These provisions include a definition of highly qualified teachers and core
subjects.5. The 2004 Reauthorization of IDEA changed the purpose section to reflect that
special education students are also to be preparing for “further education.” . Special education
students graduate from high school at low rates, just over 32%. Is the change in the law likely to
help improve these numbers? See Gary Orfield, Daniel Losen, Johanna Wald & Christopher B.
Swanson, Losing Our Future: How Minority Youth are Being Left Behind by the Graduation Rate
Crisis, The Civil Rights Project at Harvard University (Cambridge 2004).D. DEFINING
CASESNot surprisingly, the statutory provisions concerning the education of special needs
students have been much litigated, and many of these cases are discussed throughout the
remainder of the text. Here, a few cases are highlighted because they form some very basic
parameters of the law of special education around who shall be included and how much
education they should receive.1. Appropriate EducationIDEA revolves around the concept of an
appropriate education for students with disabilities. The Supreme Court has provided the key



elements for understanding “appropriate” in this context.BOARD OF EDUCATION v.
ROWLEYThe school district did not have to provide an interpreter for a deaf student because
states are not required to maximize the potential of each handicapped child.[21/22]Justice
Rehnquist delivered the opinion of the Court.This case presents a question of statutory
interpretation. Petitioners contend that the Court of Appeals and the District Court misconstrued
the requirements imposed by Congress upon States which receive federal funds under the
Education of the Handicapped Act. We agree and reverse the judgment of the Court of
Appeals.The Education of the Handicapped Act (Act), provides federal money to assist state
and local agencies in educating handicapped children, and conditions such funding upon a
State’s compliance with extensive goals and procedures. The Act represents an ambitious
federal effort to promote the education of handicapped children, and was passed in response to
Congress’ perception that a majority of handicapped children in the United States “were either
totally excluded from schools or [were] sitting idly in regular classrooms awaiting the time when
they were old enough to ‘drop out.’ ” The Act’s evolution and major provisions shed light on the
question of statutory interpretation which is at the heart of this case.Congress first addressed
the problem of educating the handicapped in 1966 when it amended the Elementary and
Secondary Education Act of 1965 to establish a grant program “for the purpose of assisting the
States in the initiation, expansion, and improvement of programs and projects … for the
education of handicapped children.” That program was repealed in 1970 by the Education of the
Handicapped Act, Part B of which established a grant program similar in purpose to the
repealed legislation. Neither the 1966 nor the 1970 legislation contained specific guidelines for
state use of the grant money; both were aimed primarily at stimulating the States to develop
educational resources and to train personnel for educating the handicapped. Dissatisfied with
the progress being made under these earlier enactments, and spurred by two District Court
decisions holding that handicapped children should be given access to a public education …
Congress in 1974 greatly increased federal funding for education of the handicapped and for the
first time required recipient States to adopt “a goal of providing full educational opportunities to
all handicapped children.” The 1974 statute was recognized as an interim measure only,
adopted “in order to give the Congress an additional year in which to study what if any additional
Federal assistance [was] required to enable the States to meet the needs of handicapped
children.” The ensuing year of study produced the Education for All Handicapped Children Act of
1975.In order to qualify for federal financial assistance under the Act, a State must demonstrate
that it “has in effect a policy that assures all handicapped children the right to a free appropriate
public education.” . That policy must be reflected in a state plan submitted to and approved by
the Secretary of Education, § 1413, which describes in detail the goals, programs, and
timetables under which the State intends to educate handicapped children within its borders. §§
1412, 1413. States receiving money under the Act must provide education to the handicapped
by priority, first “to handicapped children who are not receiving an education” and second “to
handicapped children … with the most severe handicaps who are receiving an inadequate



education,” § 1412(3), and “to the maximum extent appropriate” must educate handicapped
children “with children who are not handicapped.” § 1412(5). The Act broadly defines
“handicapped [22/23]children” to include “mentally retarded, hard of hearing, deaf, speech
impaired, visually handicapped, seriously emotionally disturbed, orthopedically impaired, [and]
other health impaired children, [and] children with specific learning disabilities.” § 1401(1).The
“free appropriate public education” required by the Act is tailored to the unique needs of the
handicapped child by means of an “individualized educational program” (IEP). § 1401(18). The
IEP, which is prepared at a meeting between a qualified representative of the local educational
agency, the child’s teacher, the child’s parents or guardian, and, where appropriate, the child,
consists of a written document containing“(A) a statement of the present levels of educational
performance of such child, (B) a statement of annual goals, including short-term instructional
objectives, (C) a statement of the specific educational services to be provided to such child, and
the extent to which such child will be able to participate in regular educational programs, (D) the
projected date for initiation and anticipated duration of such services, and (E) appropriate
objective criteria and evaluation procedures and schedules for determining, on at least an
annual basis, whether instructional objectives are being achieved.” § 1401(19).Local or regional
educational agencies must review, and where appropriate revise, each child’s IEP at least
annually. § 1414(a)(5).In addition to the state plan and the IEP already described, the Act
imposes extensive procedural requirements upon States receiving federal funds under its
provisions. Parents or guardians of handicapped children must be notified of any proposed
change in “the identification, evaluation, or educational placement of the child or the provision of
a free appropriate public education to such child,” and must be permitted to bring a complaint
about “any matter relating to” such evaluation and education. §§ 1415(b)(1)(D) and (E).
Complaints brought by parents or guardians must be resolved at “an impartial due process
hearing,” and appeal to the state educational agency must be provided if the initial hearing is
held at the local or regional level. §§ 1415(b)(2) and (c). Thereafter, “[a]ny party aggrieved by the
findings and decision” of the state administrative hearing has “the right to bring a civil action with
respect to the complaint … in any State court of competent jurisdiction or in a district court of the
United States without regard to the amount in controversy.” § 1415(e)(2).Thus, although the Act
leaves to the States the primary responsibility for developing and executing educational
programs for handicapped children, it imposes significant requirements to be followed in the
discharge of that responsibility. Compliance is assured by provisions permitting the withholding
of federal funds upon determination that a participating state or local agency has failed to satisfy
the requirements of the Act, §§ 1414(b)(2)(A), 1416, and by the provision for judicial review. At
present, all States except New Mexico receive federal funds under the portions of the Act at
issue today.This case arose in connection with the education of Amy Rowley, a deaf student at
the Furnace Woods School in the Hendrick Hudson Central School District, [23/24]Peekskill,
N.Y. Amy has minimal residual hearing and is an excellent lipreader. During the year before she
began attending Furnace Woods, a meeting between her parents and school administrators



resulted in a decision to place her in a regular kindergarten class in order to determine what
supplemental services would be necessary to her education. Several members of the school
administration prepared for Amy’s arrival by attending a course in sign-language interpretation,
and a teletype machine was installed in the principal’s office to facilitate communication with her
parents who are also deaf. At the end of the trial period it was determined that Amy should
remain in the kindergarten class, but that she should be provided with an FM hearing aid which
would amplify words spoken into a wireless receiver by the teacher or fellow students during
certain classroom activities. Amy successfully completed her kindergarten year.As required by
the Act, an IEP was prepared for Amy during the fall of her first-grade year. The IEP provided that
Amy should be educated in a regular classroom at Furnace Woods, should continue to use the
FM hearing aid, and should receive instruction from a tutor for the deaf for one hour each day
and from a speech therapist for three hours each week. The Rowleys agreed with parts of the
IEP, but insisted that Amy also be provided a qualified sign-language interpreter in all her
academic classes in lieu of the assistance proposed in other parts of the IEP. Such an interpreter
had been placed in Amy’s kindergarten class for a 2-week experimental period, but the
interpreter had reported that Amy did not need his services at that time. The school
administrators likewise concluded that Amy did not need such an interpreter in her first-grade
classroom. They reached this conclusion after consulting the school district’s Committee on the
Handicapped, which had received expert evidence from Amy’s parents on the importance of a
sign-language interpreter, received testimony from Amy’s teacher and other persons familiar
with her academic and social progress, and visited a class for the deaf.When their request for an
interpreter was denied, the Rowleys demanded and received a hearing before an independent
examiner. After receiving evidence from both sides, the examiner agreed with the administrators’
determination that an interpreter was not necessary because “Amy was achieving educationally,
academically, and socially” without such assistance. The examiner’s decision was affirmed on
appeal by the New York Commissioner of Education on the basis of substantial evidence in the
record. Pursuant to the Act’s provision for judicial review, the Rowleys then brought an action in
the United States District Court for the Southern District of New York, claiming that the
administrators’ denial of the sign-language interpreter constituted a denial of the “free
appropriate public education” guaranteed by the Act.The District Court found that Amy “is a
remarkably well-adjusted child” who interacts and communicates well with her classmates and
has “developed an extraordinary rapport” with her teachers. It also found that “she performs
better than the average child in her class and is advancing easily from grade to grade,” but “that
she understands considerably less of what goes on in class than she could if she were not deaf”
and thus “isn’t learning as much, or performing as well academically, as she would without her
handicap”. … This disparity between Amy’s achievement and her potential led the court to
decide that she was not receiving a “free appropriate public education,” which the court defined
as “an [24/25]opportunity to achieve [her] full potential commensurate with the opportunity
provided to other children.”A divided panel of the United States Court of Appeals for the Second



Circuit affirmed.We granted certiorari to review the lower courts’ interpretation of the Act. Such
review requires us to consider two questions: What is meant by the Act’s requirement of a “free
appropriate public education”? And what is the role of state and federal courts in exercising the
review granted by ? We consider these questions separately.This is the first case in which this
Court has been called upon to interpret any provision of the Act.. …It is beyond dispute that,
contrary to the conclusions of the courts below, the Act does expressly define “free appropriate
public education”:“The term ‘free appropriate public education’ means special education and
related services which (A) have been provided at public expense, under public supervision and
direction, and without charge, (B) meet the standards of the State educational agency, (C)
include an appropriate preschool, elementary, or secondary school education in the State
involved, and (D) are provided in conformity with the individualized education program required
under section 1414(a)(5) of this title.”§ 1401(18). …“Special education,” as referred to in this
definition, means “specially designed instruction, at no cost to parents or guardians, to meet the
unique needs of a handicapped child, including classroom instruction, instruction in physical
education, home instruction, and instruction in hospitals and institutions.” § 1401(16).“Related
services” are defined as “transportation, and such developmental, corrective, and other
supportive services … as may be required to assist a handicapped child to benefit from special
education.”§ 1401(17).Like many statutory definitions, this one tends toward the cryptic rather
than the comprehensive, but that is scarcely a reason for abandoning the quest for legislative
intent. We think more must be made of it than either respondents or the United States seems
willing to admit.According to the definitions contained in the Act, a “free appropriate public
education” consists of educational instruction specially designed to meet the unique needs of
the handicapped child, supported by such services as are necessary to permit the child “to
benefit” from the instruction. Almost as a checklist for adequacy under the Act, the definition also
requires that such instruction and services be provided at public expense and under public
supervision, meet the State’s educational standards, approximate the grade levels used in the
State’s regular education, [25/26]and comport with the child’s IEP. Thus, if personalized
instruction is being provided with sufficient supportive services to permit the child to benefit from
the instruction, and the other items on the definitional checklist are satisfied, the child is
receiving a “free appropriate public education” as defined by the Act.Other portions of the
statute also shed light upon congressional intent. Congress found that of the roughly eight
million handicapped children in the United States at the time of enactment, one million were
“excluded entirely from the public school system” and more than half were receiving an
inappropriate education. In addition, … the Act requires States to extend educational services
first to those children who are receiving no education and second to those children who are
receiving an “inadequate education.” When these express statutory findings and priorities are
read together with the Act’s extensive procedural requirements and its definition of “free
appropriate public education,” the face of the statute evinces a congressional intent to bring
previously excluded handicapped children into the public education systems of the States and to



require the States to adopt procedures which would result in individualized consideration of and
instruction for each child.Noticeably absent from the language of the statute is any substantive
standard prescribing the level of education to be accorded handicapped children. Certainly the
language of the statute contains no requirement like the one imposed by the lower courts — that
States maximize the potential of handicapped children “commensurate with the opportunity
provided to other children.” That standard was expounded by the District Court without reference
to the statutory definitions or even to the legislative history of the Act. Although we find the
statutory definition of “free appropriate public education” to be helpful in our interpretation of the
Act, there remains the question of whether the legislative history indicates a congressional intent
that such education meet some additional substantive standard. For an answer, we turn to that
history.… Before passage of the Act some States had passed laws to improve the educational
services afforded handicapped children, but many of these children were excluded completely
from any form of public education or were left to fend for themselves in classrooms designed for
education of their nonhandicapped peers. [T]he House Report begins by emphasizing this
exclusion and misplacement, noting that millions of handicapped children “were either totally
excluded from schools or [were] sitting idly in regular classrooms awaiting the time when they
were old enough to ‘drop out.’ ” One of the Act’s two principal sponsors in the Senate urged its
passage in similar terms: “While much progress has been made in the last few years, we can
take no solace in that progress until all handicapped children are, in fact, receiving an education.
The most recent statistics provided by the Bureau of Education for the Handicapped estimate
that … 1.75 million handicapped children do not receive any educational services, and 2.5
million handicapped children are not receiving an appropriate education.”By passing the Act,
Congress sought primarily to make public education available to handicapped children. But in
seeking to provide such access to public education, Congress did not impose upon the States
any greater substantive educational standard than would be necessary to make such access
meaningful. Indeed, Congress expressly “recognize[d] that in many instances the process of
[26/27]providing special education and related services to handicapped children is not
guaranteed to produce any particular outcome.” Thus, the intent of the Act was more to open the
door of public education to handicapped children on appropriate terms than to guarantee any
particular level of education once inside.Mills and P.A.R.C. both held that handicapped children
must be given access to an adequate, publicly supported education. Neither case purports to
require any particular substantive level of education. Rather, like the language of the Act, the
cases set forth extensive procedures to be followed in formulating personalized educational
programs for handicapped children.1 The fact that both PARC and Mills are discussed at length
in the legislative Reports suggests that the principles which they established are the principles
which, to a significant extent, guided the drafters of the Act.That the Act imposes no clear
obligation upon recipient States beyond the requirement that handicapped children receive
some form of specialized education is perhaps best demonstrated by the fact that Congress, in
explaining the need for the Act, equated an “appropriate education” to the receipt of some



specialized educational services. It is evident from the legislative history that the
characterization of handicapped children as “served” referred to children who were receiving
some form of specialized educational services from the States, and that the characterization of
children as “unserved” referred to those who were receiving no specialized educational services.
…Respondents contend that “the goal of the Act is to provide each handicapped child with an
equal educational opportunity.” We think, however, that the requirement that a State provide
specialized educational services to handicapped children generates no additional requirement
that the services so provided be sufficient to maximize each child’s potential “commensurate
with the opportunity provided other children.”The educational opportunities provided by our
public school systems undoubtedly differ from student to student, depending upon a myriad of
factors that might affect a particular student’s ability to assimilate information presented in the
classroom. The requirement that States provide “equal” educational opportunities would thus
seem to present an entirely unworkable standard requiring impossible measurements and
comparisons. Similarly, furnishing handicapped children with only such services as are available
to nonhandicapped children would in all probability fall short of the statutory requirement of “free
appropriate public education”; to require, on the other hand, the furnishing of every special
service necessary to maximize each handicapped child’s potential is, we think, further than
[27/28]Congress intended to go. Thus to speak in terms of “equal” services in one instance gives
less than what is required by the Act and in another instance more. The theme of the Act is “free
appropriate public education,” a phrase which is too complex to be captured by the word “equal”
whether one is speaking of opportunities or services.The legislative conception of the
requirements of equal protection was undoubtedly informed by the two District Court decisions
referred to above. But cases such as Mills and P.A.R.C. held simply that handicapped children
may not be excluded entirely from public education. In Mills, the District Court said:“If sufficient
funds are not available to finance all of the services and programs that are needed and desirable
in the system then the available funds must be expended equitably in such a manner that no
child is entirely excluded from a publicly supported education consistent with his needs and
ability to benefit therefrom.”The P.A.R.C. court used similar language, saying “[i]t is the
commonwealth’s obligation to place each mentally retarded child in a free, public program of
education and training appropriate to the child’s capacity. …” The right of access to free public
education enunciated by these cases is significantly different from any notion of absolute
equality of opportunity regardless of capacity. To the extent that Congress might have looked
further than these cases which are mentioned in the legislative history, at the time of enactment
of the Act this Court had held at least twice that the does not require States to expend equal
financial resources on the education of each child. San Antonio Independent School Dist. v.
Rodriguez. In explaining the need for federal legislation, the House Report noted that “no
congressional legislation has required a precise guarantee for handicapped children, i.e. a basic
floor of opportunity that would bring into compliance all school districts with the constitutional
right of equal protection with respect to handicapped children.” Assuming that the Act was



designed to fill the need identified in the House Report — that is, to provide a “basic floor of
opportunity” consistent with equal protection — neither the Act nor its history persuasively
demonstrates that Congress thought that equal protection required anything more than equal
access. …Implicit in the congressional purpose of providing access to a “free appropriate public
education” is the requirement that the education to which access is provided be sufficient to
confer some educational benefit upon the handicapped child. It would do little good for
Congress to spend millions of dollars in providing access to a public education only to have the
handicapped child receive no benefit from that education. The statutory definition of “free
appropriate public education,” in addition to requiring that States provide each child with
“specially designed instruction,” expressly requires the provision of “such … supportive services
… as may be required to assist a handicapped child to benefit from special education.” §
1401(17). (emphasis added). We therefore conclude that the “basic floor of opportunity”
provided by the Act consists of access to specialized instruction and related services which are
individually designed to provide educational benefit to the handicapped child.The determination
of when handicapped children are receiving sufficient educa[28/29]tional benefits to satisfy the
requirements of the Act presents a more difficult problem. The Act requires participating States
to educate a wide spectrum of handicapped children, from the marginally hearing-impaired to
the profoundly retarded and palsied. It is clear that the benefits obtainable by children at one end
of the spectrum will differ dramatically from those obtainable by children at the other end, with
infinite variations in between. One child may have little difficulty competing successfully in an
academic setting with nonhandicapped children while another child may encounter great
difficulty in acquiring even the most basic of self-maintenance skills. We do not attempt today to
establish any one test for determining the adequacy of educational benefits conferred upon all
children covered by the Act. Because in this case we are presented with a handicapped child
who is receiving substantial specialized instruction and related services, and who is performing
above average in the regular classrooms of a public school system, we confine our analysis to
that situation.The Act requires participating States to educate handicapped children with
nonhandicapped children whenever possible. When that “mainstreaming” preference of the Act
has been met and a child is being educated in the regular classrooms of a public school system,
the system itself monitors the educational progress of the child. Regular examinations are
administered, grades are awarded, and yearly advancement to higher grade levels is permitted
for those children who attain an adequate knowledge of the course material. The grading and
advancement system thus constitutes an important factor in determining educational benefit.
Children who graduate from our public school systems are considered by our society to have
been “educated” at least to the grade level they have completed, and access to an “education”
for handicapped children is precisely what Congress sought to provide in the Act.When the
language of the Act and its legislative history are considered together, the requirements
imposed by Congress become tolerably clear. Insofar as a State is required to provide a
handicapped child with a “free appropriate public education,” we hold that it satisfies this



requirement by providing personalized instruction with sufficient support services to permit the
child to benefit educationally from that instruction. Such instruction and services must be
provided at public expense, must meet the State’s educational standards, must approximate the
grade levels used in the State’s regular education, and must comport with the child’s IEP. In
addition, the IEP, and therefore the personalized instruction, should be formulated in accordance
with the requirements of the Act and, if the child is being educated in the regular classrooms of
the public education system, should be reasonably calculated to enable the child to achieve
passing marks and advance from grade to grade.. …As mentioned in Part I, the Act permits
“[a]ny party aggrieved by the findings and decision” of the state administrative hearings “to bring
a civil action” in “any State court of competent jurisdiction or in a district court of the United
States without regard to the amount in controversy.” § 1415(e)(2). The complaint, and therefore
the civil action, may concern “any matter relating to the identification, evaluation, or educational
placement of the child, or the provision of a free [29/30]appropriate public education to such
child.” § 1415(b)(1)(E). In reviewing the complaint, the Act provides that a court “shall receive the
record of the [state] administrative proceedings, shall hear additional evidence at the request of
a party, and, basing its decision on the preponderance of the evidence, shall grant such relief as
the court determines is appropriate.”. …But although we find that this grant of authority is
broader than claimed by petitioners, we think the fact that it is found in § 1415, which is entitled
“Procedural safeguards,” is not without significance. When the elaborate and highly specific
procedural safeguards embodied in § 1415 are contrasted with the general and somewhat
imprecise substantive admonitions contained in the Act, we think that the importance Congress
attached to these procedural safeguards cannot be gainsaid. It seems to us no exaggeration to
say that Congress placed every bit as much emphasis upon compliance with procedures giving
parents and guardians a large measure of participation at every stage of the administrative
process, see, e.g., §§ 1415(a)–(d), as it did upon the measurement of the resulting IEP against a
substantive standard. We think that the congressional emphasis upon full participation of
concerned parties throughout the development of the IEP, as well as the requirements that state
and local plans be submitted to the Secretary for approval, demonstrates the legislative
conviction that adequate compliance with the procedures prescribed would in most cases
assure much if not all of what Congress wished in the way of substantive content in an IEP.Thus
the provision that a reviewing court base its decision on the “preponderance of the evidence” is
by no means an invitation to the courts to substitute their own notions of sound educational
policy for those of the school authorities which they review. The very importance which
Congress has attached to compliance with certain procedures in the preparation of an IEP
would be frustrated if a court were permitted simply to set state decisions at naught. The fact
that § 1415(e) requires that the reviewing court “receive the records of the [state] administrative
proceedings” carries with it the implied requirement that due weight shall be given to these
proceedings. And we find nothing in the Act to suggest that merely because Congress was
rather sketchy in establishing substantive requirements, as opposed to procedural requirements



for the preparation of an IEP, it intended that reviewing courts should have a free hand to impose
substantive standards of review which cannot be derived from the Act itself. In short, the
statutory authorization to grant “such relief as the court determines is appropriate” cannot be
read without reference to the obligations, largely procedural in nature, which are imposed upon
recipient States by Congress.Therefore, a court’s inquiry in suits brought under § 1415(e)(2) is
twofold. First, has the State complied with the procedures set forth in the Act? And second, is
the individualized educational program developed through the Act’s procedures reasonably
calculated to enable the child to receive educational benefits? If these requirements are met, the
State has complied with the obligations imposed by Congress and the courts can require no
more.In assuring that the requirements of the Act have been met, courts must be careful to avoid
imposing their view of preferable educational methods upon the [30/31]States. The primary
responsibility for formulating the education to be accorded a handicapped child, and for
choosing the educational method most suitable to the child’s needs, was left by the Act to state
and local educational agencies in cooperation with the parents or guardian of the child.We
previously have cautioned that courts lack the “specialized knowledge and experience”
necessary to resolve “persistent and difficult questions of educational policy.” San Antonio. We
think that Congress shared that view when it passed the Act. As already demonstrated,
Congress’ intention was not that the Act displace the primacy of States in the field of education,
but that States receive funds to assist them in extending their educational systems to the
handicapped. Therefore, once a court determines that the requirements of the Act have been
met, questions of methodology are for resolution by the States.Applying these principles to the
facts of this case, we conclude that the Court of Appeals erred in affirming the decision of the
District Court. Neither the District Court nor the Court of Appeals found that petitioners had failed
to comply with the procedures of the Act, and the findings of neither court would support a
conclusion that Amy’s educational program failed to comply with the substantive requirements of
the Act. On the contrary, the District Court found that the “evidence firmly establishes that Amy is
receiving an ‘adequate’ education, since she performs better than the average child in her class
and is advancing easily from grade to grade.” In light of this finding, and of the fact that Amy was
receiving personalized instruction and related services calculated by the Furnace Woods school
administrators to meet her educational needs, the lower courts should not have concluded that
the Act requires the provision of a sign-language interpreter. Accordingly, the decision of the
Court of Appeals is reversed, and the case is remanded for further proceedings consistent with
this opinion.2Justice Blackmun filed an opinion concurring in the judgment. [omitted]Justice
White filed a dissenting opinion, in which Justices Brennan and Marshall joined.
[omitted]NOTES AND QUESTIONS1. As the Supreme Court observes, the statute does not
offer a “substantive standard” for the level of education to be provided to children with
disabilities. Here the Court tells us that “appropriate” does not mean “best.” In terms of the
purposes of the statute requiring the education of all students with disabilities, is this
interpretation the most suitable? In terms of the practicalities? States were free to adopt a higher



standard, and some have. The standard is discussed further infra Chapter 4 (Free, Appropriate
Public Education). Rowley places heavy reliance on procedure. If the correct procedures are
followed, will the right results follow? If [31/32]the procedures are not followed, should the
decision be invalidated on these grounds? Does this approach keep adequate attention focused
on the child?2. The procedural burdens of IDEA have been the subject of much review and
discussion. The President’s Commission on Excellence in Special Education, established by
Executive Order #13227 by President George W. Bush, concluded “Finding 1: IDEA is generally
providing basic legal safeguards and access for children with disabilities. However, the current
system often places process above results, and bureaucratic compliance above student
achievement, excellence and outcomes. The system is driven by complex regulations, excessive
paperwork and ever-increasing administrative demands at all levels — for the child, the parent,
the local education agency and the state education agency. Too often, simply qualifying for
special education becomes an end-point — not a gateway to more effective instruction and
strong intervention.” A New Era: Revitalizing Special Education for Children and their Families
(2002), available at http://www.ed.gov/inits/commissionsboards/whspecialeducation/reports/
index.html. Changes were made in the 2004 Reauthorization of IDEA to respond to some of
these concerns.3. Computerized legal citation services keep track of the number of times a
court opinion is referred to in later opinions. Rowley has been examined or discussed (not
merely cited) more than 1100 times as lower courts attempt to put the Supreme Court’s view of
“appropriate” into practice in diverse factual situations.2. Student Discipline and Maintenance of
PlacementHONIG v. DOEIn a case involving students with serious behavioral problems, the
Supreme Court refused to read into the federal statute a dangerousness exception to the
mandate to educate all children with disabilities.Justice Brennan delivered the opinion of the
Court [in part].As a condition of federal financial assistance, the Education of the Handicapped
Act requires States to ensure a “free appropriate public education” for all disabled children within
their jurisdictions. In aid of this goal, the Act establishes a comprehensive system of procedural
safeguards designed to ensure parental participation in decisions concerning the education of
their disabled children and to provide administrative and judicial review of any decisions with
which those parents disagree. Among these safeguards is the so-called “stay-put” provision,
which directs that a disabled child “shall remain in [his or her] then current educational
placement” pending completion of any review proceedings, unless the parents and state or local
educational agencies otherwise agree. . Today we must decide whether, in the face of this
statutory proscription, state or local school authorities may nevertheless unilaterally exclude
disabled children from the classroom for dangerous or disruptive conduct growing out of their
disabilities. In addition, we are called upon to decide whether a district court may, in the exercise
[32/33]of its equitable powers, order a State to provide educational services directly to a
disabled child when the local agency fails to do so.In the Education of the Handicapped Act
(EHA or the Act) Congress sought “to assure that all handicapped children have available to
them … a free appropriate public education which emphasizes special education and related



services designed to meet their unique needs, [and] to assure that the rights of handicapped
children and their parents or guardians are protected.” When the law was passed in 1975,
Congress had before it ample evidence that such legislative assurances were sorely needed: 21
years after this Court declared education to be “perhaps the most important function of state and
local governments,” congressional studies revealed that better than half of the Nation’s 8 million
disabled children were not receiving appropriate educational services. Indeed, one out of every
eight of these children was excluded from the public school system altogether, many others
were simply “warehoused” in special classes or were neglectfully shepherded through the
system until they were old enough to drop out. Among the most poorly served of disabled
students were emotionally disturbed children: Congressional statistics revealed that for the
school year immediately preceding passage of the Act, the educational needs of 82 percent of
all children with emotional disabilities went unmet.In responding to these problems, Congress
did not content itself with passage of a simple funding statute. Rather, the EHA confers upon
disabled students an enforceable substantive right to public education in participating States,
and conditions federal financial assistance upon a State’s compliance with the substantive and
procedural goals of the Act. Accordingly, States seeking to qualify for federal funds must develop
policies assuring all disabled children the “right to a free appropriate public education,” and must
file with the Secretary of Education formal plans mapping out in detail the programs, procedures,
and timetables under which they will effectuate these policies. Such plans must assure that, “to
the maximum extent appropriate,” States will “mainstream” disabled children, i.e., that they will
educate them with children who are not disabled, and that they will segregate or otherwise
remove such children from the regular classroom setting “only when the nature or severity of the
handicap is such that education in regular classes … cannot be achieved satisfactorily.”The
primary vehicle for implementing these congressional goals is the “individualized educational
program” (IEP), which the EHA mandates for each disabled child.Envisioning the IEP as the
centerpiece of the statute’s education delivery system for disabled children, and aware that
schools had all too often denied such children appropriate educations without in any way
consulting their parents, Congress repeatedly emphasized throughout the Act the importance
and indeed the necessity of parental participation in both the development of the IEP and any
subsequent assessments of its effectiveness. Accordingly, the Act establishes various
procedural safeguards that guarantee parents both an opportunity for meaningful input into all
decisions affecting their child’s education and the right to seek review of any decisions they think
inappropriate. These safeguards include the right to examine all relevant records pertaining to
the identification, evaluation, and educational [33/34]placement of their child; prior written notice
whenever the responsible educational agency proposes (or refuses) to change the child’s
placement or program; an opportunity to present complaints concerning any aspect of the local
agency’s provision of a free appropriate public education; and an opportunity for “an impartial
due process hearing” with respect to any such complaints.At the conclusion of any such hearing,
both the parents and the local educational agency may seek further administrative review and,



where that proves unsatisfactory, may file a civil action in any state or federal court. In addition to
reviewing the administrative record, courts are empowered to take additional evidence at the
request of either party and to “grant such relief as [they] determine is appropriate.” The “stay-put”
provision at issue in this case governs the placement of a child while these often lengthy review
procedures run their course. It directs that:“During the pendency of any proceedings conducted
pursuant to [§ 1415] unless the State or local educational agency and the parents or guardian
otherwise agree, the child shall remain in the then current educational placement of such child.
…” § 1415(a)(3).The present dispute grows out of the efforts of certain officials of the San
Francisco Unified School District (SFUSD) to expel two emotionally disturbed children from
school indefinitely for violent and disruptive conduct related to their disabilities. In November
1980, respondent John Doe assaulted another student at the Louise Lombard School, a
developmental center for disabled children. Doe’s April 1980 IEP identified him as a socially and
physically awkward 17-year-old who experienced considerable difficulty controlling his impulses
and anger. Among the goals set out in his IEP was “[i]mprovement in [his] ability to relate to [his]
peers [and to] cope with frustrating situations without resorting to aggressive acts.” Frustrating
situations, however, were an unfortunately prominent feature of Doe’s school career: physical
abnormalities, speech difficulties, and poor grooming habits had made him the target of teasing
and ridicule as early as the first grade, his 1980 IEP reflected his continuing difficulties with
peers, noting that his social skills had deteriorated and that he could tolerate only minor
frustration before exploding.On November 6, 1980, Doe responded to the taunts of a fellow
student in precisely the explosive manner anticipated by his IEP: he choked the student with
sufficient force to leave abrasions on the child’s neck, and kicked out a school window while
being escorted to the principal’s office afterwards. Doe admitted his misconduct and the school
subsequently suspended him for five days. Thereafter, his principal referred the matter to the
SFUSD Student Placement Committee (SPC or Committee) with the recommendation that Doe
be expelled. On the day the suspension was to end, the SPC notified Doe’s mother that it was
proposing to exclude her child permanently from SFUSD and was therefore extending his
suspension until such time as the expulsion proceedings were completed. The Committee
further advised her that she was entitled to attend the November 25 hearing at which it planned
to discuss the proposed expulsion.After unsuccessfully protesting these actions by letter, Doe
brought this suit against a host of local school officials and the State Superintendent of Public
Instruction. Alleging that the suspension and proposed expulsion violated the EHA, he sought a
temporary restraining order canceling the SPC hearing and requiring [34/35]school officials to
convene an IEP meeting. The District Judge granted the requested injunctive relief and further
ordered defendants to provide home tutoring for Doe on an interim basis; shortly thereafter, she
issued a preliminary injunction directing defendants to return Doe to his then current educational
placement at Louise Lombard School pending completion of the IEP review process. Doe
reentered school on December 15, 51/2 weeks, and 24 schooldays, after his initial
suspension.Respondent Jack Smith was identified as an emotionally disturbed child by the time



he entered the second grade in 1976. School records prepared that year indicated that he was
unable “to control verbal or physical outburst[s]” and exhibited a “[s]evere disturbance in
relationships with peers and adults.” Further evaluations subsequently revealed that he had been
physically and emotionally abused as an infant and young child and that, despite above average
intelligence, he experienced academic and social difficulties as a result of extreme hyperactivity
and low self-esteem. Of particular concern was Smith’s propensity for verbal hostility; one
evaluator noted that the child reacted to stress by “attempt[ing] to cover his feelings of low self
worth through aggressive behavior[,] … primarily verbal provocations.” Based on these
evaluations, SFUSD placed Smith in a learning center for emotionally disturbed children. His
grandparents, however, believed that his needs would be better served in the public school
setting and, in September 1979, the school district acceded to their requests and enrolled him at
A.P. Giannini Middle School. His February 1980 IEP recommended placement in a Learning
Disability Group, stressing the need for close supervision and a highly structured environment.
Like earlier evaluations, the February 1980 IEP noted that Smith was easily distracted,
impulsive, and anxious; it therefore proposed a half-day schedule and suggested that the
placement be undertaken on a trial basis.At the beginning of the next school year, Smith was
assigned to a full-day program; almost immediately thereafter he began misbehaving. School
officials met twice with his grandparents in October 1980 to discuss returning him to a half-day
program; although the grandparents agreed to the reduction, they apparently were never
apprised of their right to challenge the decision through EHA procedures. The school officials
also warned them that if the child continued his disruptive behavior — which included stealing,
extorting money from fellow students, and making sexual comments to female classmates —
they would seek to expel him. On November 14, they made good on this threat, suspending
Smith for five days after he made further lewd comments. His principal referred the matter to the
SPC, which recommended exclusion from SFUSD. As it did in John Doe’s case, the Committee
scheduled a hearing and extended the suspension indefinitely pending a final disposition in the
matter. On November 28, Smith’s counsel protested these actions on grounds essentially
identical to those raised by Doe, and the SPC agreed to cancel the hearing and to return Smith
to a half-day program at A.P. Giannini or to provide home tutoring. Smith’s grandparents chose
the latter option and the school began home instruction on December 10; on January 6, 1981,
an IEP team convened to discuss alternative placements.After learning of Doe’s action, Smith
sought and obtained leave to intervene in the suit. The District Court subsequently entered
summary judgment in favor of respondents on their EHA claims and issued a permanent
injunction. …[35/36]On appeal, the Court of Appeals for the Ninth Circuit affirmed the orders
with slight modifications. Agreeing with the District Court that an indefinite suspension in aid of
expulsion constitutes a prohibited “change in placement” under § 1415(e)(3), the Court of
Appeals held that the stay-put provision admitted of no “dangerousness” exception and that the
statute therefore rendered invalid those provisions of the California Education Code permitting
the indefinite suspension or expulsion of disabled children for misconduct arising out of their



disabilities. The court concluded, however, that fixed suspensions of up to 30 schooldays did not
fall within the reach of § 1415(e)(3), and therefore upheld recent amendments to the state
Education Code authorizing such suspensions. Lastly, the court affirmed that portion of the
injunction requiring the State to provide services directly to a disabled child when the local
educational agency fails to do so.Petitioner Bill Honig, California Superintendent of Public
Instruction, sought review in this Court, claiming that the Court of Appeals’ construction of the
stay-put provision conflicted with that of several other Courts of Appeals which had recognized a
dangerousness exception, and that the direct services ruling placed an intolerable burden on
the State. We granted certiorari to resolve these questions, and now affirm.[The court
determined that the case was not moot as to Smith, for the wrong was capable of repetition.]The
language of § 1415(e)(3) is unequivocal. It states plainly that during the pendency of any
proceedings initiated under the Act, unless the state or local educational agency and the
parents or guardian of a disabled child otherwise agree, “the child shall remain in the then
current educational placement.” Faced with this clear directive, petitioner asks us to read a
“dangerousness” exception into the stay-put provision on the basis of either of two essentially
inconsistent assumptions: first, that Congress thought the residual authority of school officials to
exclude dangerous students from the classroom too obvious for comment; or second, that
Congress inadvertently failed to provide such authority and this Court must therefore remedy the
oversight. Because we cannot accept either premise, we decline petitioner’s invitation to rewrite
the statute.Petitioner’s arguments proceed, he suggests, from a simple, commonsense
proposition: Congress could not have intended the stay-put provision to be read literally, for such
a construction leads to the clearly unintended, and untenable, result that school districts must
return violent or dangerous students to school while the often lengthy EHA proceedings run their
course. We think it clear, however, that Congress very much meant to strip schools of the
unilateral authority they had traditionally employed to exclude disabled students, particularly
emotionally disturbed students, from school. In so doing, Congress did not leave school
administrators powerless to deal with dangerous students; it did, however, deny school officials
their former right to “self-help,” and directed that in the future the removal of disabled students
could be accomplished only with the permission of the parents or, as a last resort, the courts.As
noted above, Congress passed the EHA after finding that school systems across the country
had excluded one out of every eight disabled children from classes. In drafting the law, Congress
was largely guided by the recent decisions in [36/37]Mills v. Board of Education of District of
Columbia and P.A.R.C., both of which involved the exclusion of hard-to-handle disabled
students. Mills in particular demonstrated the extent to which schools used disciplinary
measures to bar children from the classroom. There, school officials had labeled four of the
seven minor plaintiffs “behavioral problems,” and had excluded them from classes without
providing any alternative education to them or any notice to their parents. After finding that this
practice was not limited to the named plaintiffs but affected in one way or another an estimated
class of 12,000 to 18,000 disabled students, the District Court enjoined future exclusions,



suspensions, or expulsions “on grounds of discipline.”Congress attacked such exclusionary
practices in a variety of ways. It required participating States to educate all disabled children,
regardless of the severity of their disabilities, and included within the definition of “handicapped”
those children with serious emotional disturbances. It further provided for meaningful parental
participation in all aspects of a child’s educational placement, and barred schools, through the
stay-put provision, from changing that placement over the parent’s objection until all review
proceedings were completed. Recognizing that those proceedings might prove long and
tedious, the Act’s drafters did not intend § 1415(e)(3) to operate inflexibly, and they therefore
allowed for interim placements where parents and school officials are able to agree on one.
Conspicuously absent from § 1415(e)(3), however, is any emergency exception for dangerous
students. This absence is all the more telling in light of the injunctive decree issued in P.A.R.C.,
which permitted school officials unilaterally to remove students in “ ‘extraordinary
circumstances.’ ” Given the lack of any similar exception in Mills, and the close attention
Congress devoted to these “landmark” decisions, we can only conclude that the omission was
intentional; we are therefore not at liberty to engraft onto the statute an exception Congress
chose not to create.Our conclusion that § 1415(e)(3) means what it says does not leave
educators hamstrung. The Department of Education has observed that, “[w]hile the [child’s]
placement may not be changed [during any complaint proceeding], this does not preclude the
agency from using its normal procedures for dealing with children who are endangering
themselves or others.” Such procedures may include the use of study carrels, timeouts,
detention, or the restriction of privileges. More drastically, where a student poses an immediate
threat to the safety of others, officials may temporarily suspend him or her for up to 10
schooldays. This authority, which respondent in no way disputes, not only ensures that school
administrators can protect the safety of others by promptly removing the most dangerous of
students, it also provides a “cooling down” period during which officials can initiate IEP review
and seek to persuade the child’s parents to agree to an interim placement. And in those cases in
which the parents of a truly dangerous child adamantly refuse to permit any change in
placement, the 10-day respite gives school officials an opportunity to invoke the aid of the courts
under § 1415(e)(2), which empowers courts to grant any appropriate relief.Petitioner contends,
however, that the availability of judicial relief is more illusory than real, because a party seeking
review under § 1415(e)(2) must exhaust time-consuming administrative remedies, and because
under the Court of Appeals’ construction of § 1415(e)(3), courts are as bound by the stay-put
provision’s [37/38]“automatic injunction,” as are schools. It is true that judicial review is normally
not available under § 1415(e)(2) until all administrative proceedings are completed, but as we
have previously noted, parents may bypass the administrative process where exhaustion would
be futile or inadequate. While many of the EHA’s procedural safeguards protect the rights of
parents and children, schools can and do seek redress through the administrative review
process, and we have no reason to believe that Congress meant to require schools alone to
exhaust in all cases, no matter how exigent the circumstances. The burden in such cases, of



course, rests with the school to demonstrate the futility or inadequacy of administrative review,
but nothing in § 1415(e)(2) suggests that schools are completely barred from attempting to
make such a showing. Nor do we think that § 1415(e)(3) operates to limit the equitable powers of
district courts such that they cannot, in appropriate cases, temporarily enjoin a dangerous
disabled child from attending school. As the EHA’s legislative history makes clear, one of the
evils Congress sought to remedy was the unilateral exclusion of disabled children by schools,
not courts, and one of the purposes of § 1415(e)(3), therefore, was “to prevent school officials
from removing a child from the regular public school classroom over the parents’ objection
pending completion of the review proceedings.” The stay-put provision in no way purports to limit
or pre-empt the authority conferred on courts by § 1415(e)(2), indeed, it says nothing whatever
about judicial power.In short, then, we believe that school officials are entitled to seek injunctive
relief under § 1415(e)(2) in appropriate cases. In any such action, § 1415(e)(3) effectively
creates a presumption in favor of the child’s current educational placement which school officials
can overcome only by showing that maintaining the child in his or her current placement is
substantially likely to result in injury either to himself or herself, or to others. In the present case,
we are satisfied that the District Court, in enjoining the state and local defendants from
indefinitely suspending respondent or otherwise unilaterally altering his then current placement,
properly balanced respondent’s interest in receiving a free appropriate public education in
accordance with the procedures and requirements of the EHA against the interests of the state
and local school officials in maintaining a safe learning environment for all their students.Chief
Justice Rehnquist filed a concurring opinion. [omitted]Justice Scalia filed a dissenting opinion, in
which Justice O’Connor joined. [omitted]NOTES AND QUESTIONS1. The continued
significance of P.A.R.C. and Mills is evident in this case as is the clear thematic thread of non-
exclusion. If students are difficult, then it becomes the obligation of the schools and the states to
deal with their difficulties in a manner that continues to provide these students free appropriate
public education. In statutory amendments subsequent to Honig, behavioral issues attracted
increasing attention resulting in explicit statutory definition of processes to address discipline,
including the need for a functional behavioral assessment and a particular “mani[38/39]festation
determination” to decide whether the student’s behavior was a result of his or her disability, or
not. Where the behavior is such a manifestation, discipline is limited by the specific statutory
provisions of IDEA; where it is not, the student can be disciplined as other students, as long as
the student still receives free, appropriate public education. See ; see also . Not surprisingly,
disciplinary issues remain a controversial aspect of the statute and were the subject of extensive
debate at the point of the 2004 Reauthorization of IDEA. They are discussed at length in Chapter
9 (Student Discipline).2. In Honig, the Court finds that “Congress very much meant to strip
schools of the unilateral authority they had traditionally employed to exclude disabled students,
particularly emotionally disturbed students, from school.” . The court recognized the importance
of students with disabilities being allowed to “stay put” in their current settings pending process
to suitably change the student’s placement. To exclude special needs students from school



beyond a ten-day suspension would either require parental consent or the intervention of a
court. Such an approach to the court to remove such students became known as a “Honig
injunction.” To get such an injunction, the school will face what the Supreme Court described as
a “presumption in favor of the child’s current educational placement which school officials can
overcome only by showing that maintaining the child in his or her current placement is
substantially likely to result in injury either to himself or herself, or to others.” . See further
discussion infra Chapter 9 (Student Discipline). How does this compare to the way other
students will be treated? Does this present any potential problems?3. Education for All Children
with DisabilitiesOne of the essential principles of IDEA and its predecessors is to provide public
education for all children with disabilities, without exception. As envisioned, and as discussed in
Timothy W., the law was intended to reach out to even those with the most severe
conditions.TIMOTHY W. v. ROCHESTER, NEW HAMPSHIRE, SCHOOL DISTRICTIn this case
the First Circuit held that Timothy W., a profoundly mentally retarded and multiply disabled
student, was included in the purview of the special education statutes and was entitled to a free
and appropriate public education “regardless of the severity of the handicap.”Bownes, Circuit
Judge.Plaintiff-appellant Timothy W. appeals an order of the district court which held that under
the Education for All Handicapped Children Act, a handicapped child is not eligible for special
education if he cannot benefit from that education, and that Timothy W., a severely retarded and
multiply handicapped child was not eligible under that standard. We reverse.
[39/40]BACKGROUNDTimothy W. was born two months prematurely on December 8, 1975 with
severe respiratory problems, and shortly thereafter experienced an intracranial hemorrhage,
subdural effusions, seizures, hydrocephalus, and meningitis. As a result, Timothy is multiply
handicapped and profoundly mentally retarded. He suffers from complex developmental
disabilities, spastic quadriplegia, cerebral palsy, seizure disorder and cortical blindness. His
mother attempted to obtain appropriate services for him, and while he did receive some services
from the Rochester Child Development Center, he did not receive any educational program from
the Rochester School District when he became of school age.On February 19, 1980, the
Rochester School District convened a meeting to decide if Timothy was considered
educationally handicapped under the state and federal statutes, thereby entitling him to special
education and related services.In a meeting on March 7, 1980, the school district decided that
Timothy was not educationally handicapped — that since his handicap was so severe he was
not “capable of benefitting” from an education, and therefore was not entitled to one. …In May,
1982, the New Hampshire Department of Education reviewed the Rochester School District’s
special education programs and made a finding of non-compliance, stating that the school
district was not allowed to use “capable of benefitting” as a criterion for eligibility. …On October
9, 1984, the Department of Education issued an order requiring the school district to place him,
within five days, in an educational program, until the appeals process on the issue of whether
Timothy was educationally handicapped was completed. … The school district, however,
refused to make any such educational placement. …On November 17, 1984, Timothy filed a



complaint in the United States District Court, pursuant to , alleging that his rights under the
Education for All Handicapped Children Act (), the corresponding New Hampshire state law (),
section 504 of the Rehabilitation Act of 1973 (), and the equal protection and of the United
States and New Hampshire Constitutions, had been violated by the Rochester School District.
The complaint sought preliminary and permanent injunctions directing the school district to
provide him with special education, and $175,000 in damages.… On July 15, 1988, the district
court rendered its opinion entitled “Order on Motion for Judgment on the Pleadings or in the
Alternative, Summary Judgment.” The record shows that the court had before it all the materials
and reports submitted in the course of the administrative hearings, and the testimony from the
two-day hearing. The court made rulings of law and findings of fact. It first ruled that “under
EAHCA [the Education for All Handicapped Children Act], an initial determination as to the
child’s ability to benefit from special education, must be made in order for a handicapped child to
qualify for education under the Act.” After noting that the New Hampshire statute was intended to
implement the EAHCA, the court held: “Under New Hampshire law, an initial decision must be
made concerning the ability of a handicapped child to benefit from special education
[40/41]before an entitlement to the education can exist.”The court then reviewed the materials,
reports and testimony and found that “Timothy W. is not capable of benefitting from special
education. … As a result, the school district is not obligated to provide special education under
either the federal statute or the New Hampshire statute.” Timothy W. has appealed this order.
Neither party objected to the procedure followed by the court.The primary issue is whether the
district court erred in its rulings of law. Since we find that it did, we do not review its findings of
fact.The Plain Meaning of the Act Mandates aPublic Education for All Handicapped ChildrenThe
Education for All Handicapped Children Act, was enacted in 1975 to ensure that handicapped
children receive an education which is appropriate to their unique needs. In assessing the plain
meaning of the Act, we first look to its title: The Education for All Handicapped Children Act. The
Congressional Findings section of the Act states that there were eight million handicapped
children, that more than half of them did not receive appropriate educational services, and that
one million were excluded entirely from the public school system. Given these grim statistics,
Congress concluded that “State and local educational agencies have a responsibility to provide
education for all handicapped children.”. …The Act’s stated purpose was “to assure that all
handicapped children have available to them … a free appropriate public education which
emphasizes special education and related services designed to meet their unique needs. …The
Act’s mandatory provisions require that for a state to qualify for financial assistance, it must have
“in effect a policy that assures all handicapped children the right to a free appropriate
education.” . The state must “set forth in detail the policies and procedures which the State will
undertake … to assure that — there is established a goal of providing full educational
opportunity to all handicapped children … , [and that] a free appropriate public education will be
available for all handicapped children between the ages of three and eighteen … not later than
September 1, 1978, and for all handicapped children between the ages of three and twenty-one



… not later than September 1, 1980. …” The state must also assure that “all children residing in
the State who are handicapped, regardless of the severity of their handicap, and who are in
need of special education and related services are identified, located, and evaluated. …” The
Act further requires a state to:establish priorities for providing a free appropriate public
education to all handicapped children … first with respect to handicapped children who are not
receiving an education, and second with respect to handicapped children, within each disability,
with the most severe handicaps who are receiving an inadequate education. …Thus, not only
are severely handicapped children not excluded from the Act, but the most severely
handicapped are actually given priority under the Act.[41/42]. …The language of the Act could
not be more unequivocal. The statute is permeated with the words “all handicapped children”
whenever it refers to the target population. It never speaks of any exceptions for severely
handicapped children. Indeed, the Act gives priority to the most severely handicapped. Nor is
there any language whatsoever which requires as a prerequisite to being covered by the Act,
that a handicapped child must demonstrate that he or she will “benefit” from the educational
program. Rather, the Act speaks of the state’s responsibility to design a special education and
related services program that will meet the unique “needs” of all handicapped children. The
language of the Act in its entirety makes clear that a “zero-reject” policy is at the core of the Act,
and that no child, regardless of the severity of his or her handicap, is to ever again be subjected
to the deplorable state of affairs which existed at the time of the Act’s passage, in which millions
of handicapped children received inadequate education or none at all. In summary, the Act
mandates an appropriate public education for all handicapped children, regardless of the level
of achievement that such children might attain.Timothy W.: A Handicapped Child Entitled to An
Appropriate EducationGiven that the Act’s language mandates that all handicapped children are
entitled to a free appropriate education, we must next inquire if Timothy W. is a handicapped
child, and if he is, what constitutes an appropriate education to meet his unique needs.. …The
Act and the implementing regulations define a “free appropriate public education” to mean
“special education and related services which are provided at public expense … [and] are
provided in conformity with an individualized education program.”(a) “Special education” means
“specially designed instruction, at no cost to the parent, to meet the unique needs of a
handicapped child, including classroom instruction, instruction in physical education, home
instruction, and instruction in hospitals and institutions.” It is of significance that the Act explicitly
provides for education of children who are so severely handicapped as to require hospitalization
or institutionalization. Timothy W.’s handicaps do not require such extreme measures, as he can
be educated at home. The Act goes on to define “physical education” as the “development of:
physical and motor fitness; fundamental motor skills and patterns … [and] includes special
physical education, adapted physical education, movement education, and motor development.”
Thus, the Act’s concept of special education is broad, encompassing not only traditional
cognitive skills, but basic functional skills as well.(b) “Related services” means “transportation
and such developmental, corrective, and other supportive services as are required to assist a



handicapped child to benefit from special education, and includes speech pathology and
audiology, psychological services, physical and occupational therapy, recreation. …” “Physical
therapy” means “services provided by a qualified physical therapist.” “Occupational therapy”
includes “improving, developing or restoring functions impaired or [42/43]lost through illness,
injury, or deprivation; improving ability to perform tasks for independent functioning. …”
Furthermore, the “comment” to these implementing regulations notes that “the list of related
services is not exhaustive and may include other developmental, corrective, or supportive
services … if they are required to assist a handicapped child to benefit from special education.”.
…The record shows that Timothy W. is a severely handicapped and profoundly retarded child in
need of special education and related services. Much of the expert testimony was to the effect
that he is aware of his surrounding environment, makes or attempts to make purposeful
movements, responds to tactile stimulation, responds to his mother’s voice and touch,
recognizes familiar voices, responds to noises, and parts his lips when spoon fed. The record
contains testimony that Timothy W.’s needs include sensory stimulation, physical therapy,
improved head control, socialization, consistency in responding to sound sources, and partial
participation in eating. The educational consultants who drafted Timothy’s individualized
education program recommended that Timothy’s special education program should include
goals and objectives in the areas of motor control, communication, socialization, daily living
skills, and recreation. The special education and related services that have been recommended
to meet Timothy W.’s needs fit well within the statutory and regulatory definitions of the Act.We
conclude that the Act’s language dictates the holding that Timothy W. is a handicapped child
who is in need of special education and related services because of his handicaps. He must,
therefore, according to the Act, be provided with such an educational program. There is nothing
in the Act’s language which even remotely supports the district court’s conclusion that “under
[the Act], an initial determination as to a child’s ability to benefit from special education, must be
made in order for a handicapped child to qualify for education under the Act.” The language of
the Act is directly to the contrary: a school district has a duty to provide an educational program
for every handicapped child in the district, regardless of the severity of the
handicap.LEGISLATIVE HISTORYAn examination of the legislative history reveals that Congress
intended the Act to provide a public education for all handicapped children, without exception;
that the most severely handicapped were in fact to be given priority attention; and that an
educational benefit was neither guaranteed nor required as a prerequisite for a child to receive
such education. These factors were central, and were repeated over and over again, in the more
than three years of congressional hearings and debates, which culminated in passage of the
1975 Act.. …The record is replete with statements by legislators that the Act was in response to
this deplorable state of affairs:Exclusion from school, institutionalization, the lack of appropriate
services to provide attention to the individual child’s need — indeed, the [43/44]denial of equal
rights by a society which proclaims liberty and justice for all of its people — are echoes which
the subcommittee has found throughout all of its hearings.For many years handicapped children



have been placed in institutions, or segregated in schools and classes, or left to sit at home,
where they have not received the educational opportunity which is their right under the law.What
we are after in this legislation is to rewrite one of the saddest chapters in American education, a
chapter in which we were silent while young children were shut away and condemned to a life
without hope. This legislation offers them hope, hope that whatever their handicap, they will be
given the chance to develop their abilities as individuals and to reach out with their peers for
their own personal goals and dreams.Moreover, the legislative history is unambiguous that the
primary purpose of the Act was to remedy the then current state of affairs, and provide a public
education for all handicapped children. As the Committee Chairman, Senator Williams
stated:We must recognize our responsibility to provide education for all children which meets
their unique needs. The denial of the right to education and to equal opportunity within this
Nation for handicapped children — whether it be outright exclusion from school, the failure to
provide an education which meets the needs of a single handicapped child, or the refusal to
recognize the handicapped child’s right to grow — is a travesty of justice and a denial of equal
protection of the law.Most states have legal provisions which authorize school authorities to
exclude certain [handicapped] children from public school. … [This] act establishes a target date
of 1976 for bringing all of the Nation’s handicapped children into adequate programs.Recent
court decisions … have made it clearer than ever that we have not only a moral but also a legal
obligation to provide the opportunity for every handicapped citizen to insure his or her highest
educational potential. An important provision of the bill before us today would require that every
State have in effect a policy stating the right of all handicapped children to a “free appropriate
public education”. … The bill would also require that each handicapped child be treated as an
individual with unique strengths and weaknesses, and not as a member of a category of children
all presumed to have the same needs.. …If the order of the district court denying Timothy W. the
benefits of the Act were to be implemented, he would be classified by the Act as in even greater
need for receiving educational services than a severely multi-handicapped child receiving
inadequate education. He would be in the highest priority — as a child who was not receiving
any education at all.. …In mandating a public education for all handicapped children, Congress
explicitly [44/45]faced the issue of the possibility of the non-educability of the most severely
handicapped. The Senate Report stated, “The Committee recognizes that in many instances the
process of providing special education and related services to handicapped children is not
guaranteed to produce any particular outcome.” The report continued: “The Committee has
deleted the language of the bill as introduced which required objective criteria and evaluation
procedures by which to assure that the short term instructional goals were met.”Thus, the district
court’s major holding, that proof of an educational benefit is a prerequisite before a handicapped
child is entitled to a public education, is specifically belied, not only by the statutory language,
but by the legislative history as well. We have not found in the Act’s voluminous legislative
history, nor has the school district directed our attention to, a single affirmative averment to
support a benefit/eligibility requirement. But there is explicit evidence of a contrary congressional



intent, that no guarantee of any particular educational outcome is required for a child to be
eligible for public education.We sum up. In the more than three years of legislative history
leading to passage of the 1975 Act, covering House and Senate floor debates, hearings, and
Congressional reports, the Congressional intention is unequivocal: Public education is to be
provided to all handicapped children, unconditionally and without exception. It encompasses a
universal right, and is not predicated upon any type of guarantees that the child will benefit from
the special education and services before he or she is considered eligible to receive such
education. Congress explicitly recognized the particular plight and special needs of the severely
handicapped, and rather than excluding them from the Act’s coverage, gave them priority status.
The district court’s holding is directly contradicted by the Act’s legislative history, as well as the
statutory language.. …In the 14 years since passage of the Act, it has been amended four times.
Congress thus has had ample opportunity to clarify any language originally used, or to make any
modifications that it chose. Congress has not only repeatedly reaffirmed the original intent of the
Act, to educate all handicapped children regardless of the severity of their handicap, and to give
priority attention to the most severely handicapped, it has in fact expanded the provisions
covering the most severely handicapped children. Most significantly, Congress has never
intimated that a benefit/eligibility requirement was to be instituted.. …CASE LAWSubsequent to
the enactment of the Act, the courts have continued to embrace the principle that all
handicapped children are entitled to a public education, and have consistently interpreted the
Act as embodying this principle.. …The courts have also made it clear that education for the
severely handicapped under the Act is to be broadly defined. In , the court stated that under the
Act, the concept of education is necessarily broad with respect to severely and profoundly
handicapped children, and “[w]here basic self help and social skills such as toilet training,
dressing, feeding and communication are lacking, formal education begins at that point.”. …In
the instant case, the district court’s conclusion that education must be measured by the
acquirement of traditional “cognitive skills” has no basis whatsoever in the 14 years of case law
since the passage of the Act. All other courts have consistently held that education under the Act
encompasses a wide spectrum of training, and that for the severely handicapped it may include
the most elemental of life skills.The district court relied heavily on Board of Education of
Hendrick Hudson Central School District v. Rowley, in concluding that as a matter of law a child
is not entitled to a public education unless he or she can benefit from it. The district court,
however, has misconstrued Rowley. In that case, the Supreme Court held that a deaf child, who
was an above average student and was advancing from grade to grade in a regular public
school classroom, and who was already receiving substantial specialized instruction and related
services, was not entitled, in addition, to a full time sign-language interpreter, because she was
already benefitting from the special education and services she was receiving. The Court held
that the school district was not required to maximize her educational achievement.. …Rowley
focused on the level of services and the quality of programs that a state must provide, not the
criteria for access to those programs. The Court’s use of “benefit” in Rowley was a substantive



limitation placed on the state’s choice of an educational program; it was not a license for the
state to exclude certain handicapped children. In ruling that a state was not required to provide
the maximum benefit possible, the Court was not saying that there must be proof that a child will
benefit before the state is obligated to provide any education at all. Indeed, the Court in Rowley
explicitly acknowledged Congress’ intent to ensure public education to all handicapped children
without regard to the level of achievement that they might attain. …And most recently, the
Supreme Court, in Honig v. Doe, has made it quite clear that it will not rewrite the language of the
Act to include exceptions which are not there. The Court, relying on the plain language and
legislative history of the Act, ruled that dangerous and disruptive disabled children were not
excluded from the requirement of , that a child “shall remain in the then current educational
placement” pending any proceedings, unless the parents consent to a change. The Court
rejected the argument that Congress could not possibly have meant to allow dangerous children
to remain in the classroom. The analogous holding by the district court in the instant case — that
Congress could not possibly have meant to “legislate futility,” i.e. to educate children who could
not benefit from it — falls for the reasons stated in Honig. The Court concluded that the
language and legislative history of the Act was unequivocal in its mandate to educate all
handicapped children, with no exceptions. The statute “means what it says,” and the
[46/47]Court was “not at liberty to engraft onto the statute an exception Congress chose not to
create.”. …The district court in the instant case, is, as far as we know, the only court in the 14
years subsequent to passage of the Act, to hold that a handicapped child was not entitled to a
public education under the Act because he could not benefit from the education. This holding is
contrary to the language of the Act, its legislative history, and the case law.CONCLUSIONThe
statutory language of the Act, its legislative history, and the case law construing it, mandate that
all handicapped children, regardless of the severity of their handicap, are entitled to a public
education. The district court erred in requiring a benefit/eligibility test as a prerequisite to
implicating the Act. School districts cannot avoid the provisions of the Act by returning to the
practices that were widespread prior to the Act’s passage, and which indeed were the impetus
for the Act’s passage, of unilaterally excluding certain handicapped children from a public
education on the ground that they are uneducable.The law explicitly recognizes that education
for the severely handicapped is to be broadly defined, to include not only traditional academic
skills, but also basic functional life skills, and that educational methodologies in these areas are
not static, but are constantly evolving and improving. It is the school district’s responsibility to
avail itself of these new approaches in providing an education program geared to each child’s
individual needs. The only question for the school district to determine, in conjunction with the
child’s parents, is what constitutes an appropriate individualized education program (IEP) for the
handicapped child. We emphasize that the phrase “appropriate individualized education
program” cannot be interpreted, as the school district has done, to mean “no educational
program.”We agree with the district court that the Special Education Act of New Hampshire
implements the federal statute. Its policy and purpose is as unequivocal as that of the federal



Act:It is hereby declared to be the policy of the state that all children in New Hampshire be
provided with equal educational opportunities. It is the purpose of this chapter to insure that the
state board of education and the school districts of the state provide a free and appropriate
public education for all educationally handicapped children.For the reasons already stated, we
hold that the New Hampshire statute is not subject to a benefit/eligibility test. The judgment of
the district court is reversed, judgment shall issue for Timothy W. The case is remanded to the
district court which shall retain jurisdiction until a suitable individualized education program (IEP)
for Timothy W. is effectuated by the school district. Timothy W. is entitled to an interim special
educational placement until a final IEP is developed and agreed upon by the parties. The district
court shall also determine the question of damages.Costs are assessed against the school
district.[47/48]NOTES AND QUESTIONS1. This excerpt articulates the First Circuit’s view of the
zero-reject principle underlying the federal law regarding the education of students with
disabilities. The opinion was crafted with great care and with exhaustive review of the legislative
history and judicial and agency opinion extant at the time (not all of which is reflected in the
excerpt). The law as articulated in the opinion stands in marked contrast to legislation and
judicial opinion that existed prior to P.A.R.C. and Mills and reflects enormous change in societal
views. Consider by way of background, e.g., an Illinois case holding: “Existing legislation does
not require the State to provide a free educational program, as a part of the common school
system, for the feeble minded or mentally deficient children who, because of limited intelligence,
are unable to receive a good common school education.” .2. At the time this opinion was written,
Timothy was 14 years old. Much of his young life had been consumed by the decision-making
process around whether or not he would be entitled to special education and related services. In
1980, when Timothy became of school age, the Rochester School District made its first decision
that he was not entitled to such services because his disability was “so severe he was not
capable of benefitting from an education, and therefore was not entitled to one.” Almost ten
years later the First Circuit definitively decided otherwise. In the interim there had been orders
from the State Department of Education finding Rochester’s special education programs to be in
non-compliance and mandating that Timothy be provided with special education, appeals of
those orders, diagnostic interludes, and complaints in court. In 1988, the District Court finally
determined that Timothy was “not capable of benefiting from special education” and thus the
district was under no obligation, federal or state, to provide such an education. What made the
stakes so high here that the dispute was carried on in so many forums for so many years? What
do you think the costs were to the parties for this protracted administrative process and
litigation? What were the costs to Timothy?3. At each step of this proceeding, as one might
expect, there was evidence submitted by a variety of people who knew Timothy, and by some
who did not. When Rochester made its first decision, it heard testimony from Timothy’s
pediatrician, from two occupational therapists, from Timothy’s mother, from the Director of the
Rochester Child Development Center, and from two other pediatricians. The latter two doctors
indicated that part of Timothy’s brain had been destroyed and that he had no educational



potential. The former testified otherwise, noting that he responded to sounds and that physical
occupational therapy would increase Timothy’s responses to his environment. Similar experts
testified to similar points at later stages of the proceeding. Is this a fact conflict or a conflict over
the definition of education? If the latter, is it an issue of law? How is a court to construe
conflicting testimony? Upon whom should it rely?4. What remedy does the court award in this
case? What are the limits to a court’s ability to intervene in these kinds of cases? What will
Timothy’s education look like?5. While factual issues were in dispute, the opinion casts itself as
interpreting a question of law. In answering a question of law, the court places the usual reliance
[48/49]on the congressional record both at the time of the passage of the original legislation and
in subsequent amendments. Does this mean that Congress is free to change its opinion and
redefine the scope of opportunity for education of children with the most profound disabilities?E.
SOURCES OF LAWThe law applicable to special education comes from a variety of sources:
state and federal constitutions; state and federal statutes; administrative agency regulations,
orders and polices; administrative agency adjudicatory decisions; and federal and state case
law. Different sources of law have different origins in our legal system — legislatures, agencies,
and courts — and carry different significance, or weight, in a given situation. In any given case,
several sources of law may come together to provide “the answer” to the question presented.
See generally Sarah Redfield, Thinking Like a Lawyer: An Educator’s Guide to Legal Analysis
and Research (2d ed. 2011).1. Federal and State ConstitutionsThe highest legal authority rests
with the constitutions of the states and the United States. Both state and the federal
constitutions contain broad rights that protect students, including students with disabilities.
Prominent in school settings are cases involving students’ rights of free speech, freedom of
religion, freedom from overly-intrusive searches, and rights to an education and to due process.
E.g., (holding that does not bar public school discipline of student for display of sign reasonably
interpreted as encouraging illegal drug use, at off-campus activity sponsored by school);
(holding that the does not bar school control of school newspaper which has school imprimatur
as part of the school curriculum); (holding that the does not protect lewd speech at school
assembly); (establishing constitutional standard for school searches); (finding students entitled
to procedural due process); (holding that education is not a fundamental right and the Texas
system of school financing is constitutional); (holding that the protects symbolic student speech
in school). Cases involving particular application of some of these rights in the context of special
education are discussed in subsequent chapters infra, e.g., Chapter 12 (Children in Private
Schools) and Chapters 8 and 9 (Due Process Hearings and Student Discipline).2. Federal and
State StatutesStatutes are laws passed by Congress and the various state legislatures. Indeed,
most of the law relevant to students with disabilities is derived from statute. In some instances
these statutes are prohibitions, for example, it is prohibited to discriminate against students with
disabilities under section 504 of the [49/50]Rehabilitation Act of 1973. States will often have
parallel provisions prohibiting discrimination, either generally or specifically. See, e.g., . In other
cases, these statutes are designed to assure state involvement in providing a public program.



For example, the Individuals with Disabilities Education Act (IDEA) calls for states to write plans,
and, if necessary, to enact their own parallel statutes so that they have “in effect policies and
procedures” to ensure compliance with the requirements of the IDEA, . For an example of such a
state statute, see .3. Federal and State RegulationsWhen Congress or state legislatures enact
major pieces of legislation, they typically delegate to an administrative agency the authority to
implement that legislation. See, e.g., (rulemaking authority for the Secretary of the Department
of Education); see also . Each time Congress enacts a new law, or reauthorizes existing law,
statutory changes, in turn, have required DOE to review existing regulations and effect
regulatory changes where necessary to comport with new statutory language. Properly adopted,
agency regulations have the force and effect of law, and failure to comply with federal statutes
and regulations can result in withholding of federal funds.In the federal system, rulemaking is
typically governed by the Administrative Procedure Act, , which applies to so-called “notice and
comment” rulemaking. While other specific statutory provisions may apply, in their absence the
APA procedures require publication of the proposed rule, opportunity for public comment,
consideration of comment, and publication of a final rule. Proposals and regulations appear
initially in the Federal Register and then are codified in their final form in the Code of Federal
Regulations (C.F.R.).In addition to regulations, agencies may issue less formal kinds of policies
and advice. To provide on-going interpretation of the IDEA, the Office of Special Education
Programs (OSEP) periodically issues policy and letter rulings to clarify issues and to respond to
questions from school districts. Unlike regulations, such opinions do not carry the force and
effect of law. For further discussion, see infra Chapter 5 (IEP).Administrative agencies also
typically function in a quasi-judicial capacity and issue adjudicatory orders in individual cases,
and IDEA requires state and local educational agencies to provide individual hearings in special
education disputes as discussed further infra Chapter 8 (Due Process). See , . Typically there is
an appeal from an administrative agency to a court, and there is fairly well-developed law as to
how courts are to treat decisions of administrative agencies. However, IDEA has its own
provisions as to appeals from hearing officer decisions to courts, and its own standards for what
weight is to be given the administrative decision. This topic is discussed further infra Chapter 8
(Due Process Hearings) and Chapter 10 (Court Proceedings). See , . IDEA also has its own
provisions for alternative dispute resolution through mediation, which is a voluntary, non-
adversarial process for addressing conflicts and its success depends on the extent to which the
parties are willing to compromise to resolve conflicts. ; .[50/51]In addition to regulations of
federal agencies, states have their own rules or regulations regarding enforcement of the IDEA
in their state. Frequently, these regulations are published in a state’s administrative code and are
important for providing detailed interpretations of school district responsibilities. See, e.g., .4.
CaselawWhen courts are called upon to resolve conflicts among parties regarding rights under
federal or state constitutions, statutes, or regulations, the resulting judicial opinions become
known as caselaw. Caselaw performs two important functions: first, a court declares the
meaning, or interpretation, of a constitutional provision, statute, and/or regulation at issue; and,



second, where this interpretation reveals a violation of a person’s constitutional, statutory, or
regulatory rights, the court determines an appropriate remedy.In reaching their decisions, courts
will generally follow the decisions of other courts in their jurisdiction, particularly those courts in
the judicial hierarchy above them. This process of applying judicial precedent is called stare
decisis and provides a kind of broad predictability that helps attorneys and educators in
addressing current legal problems in schools. However, the more that the facts of a current
problem differ from the facts of a past case, the less value a prior case will be in predicting how a
court might interpret the law.To further complicate the role of precedent in judicial decision-
making, the various federal and state appellate and supreme courts sometimes overrule prior
decisions made at the same level, in effect creating a new judicial precedent. The Supreme
Court’s overruling of some of its education law precedent has had a significant impact on special
education. For example, in , the Supreme Court held that New York’s providing Elementary and
Secondary Education Act title I services on site at parochial schools was not a violation of the ,
overruling its decision on the same subject in . Agostini is discussed further in Chapter 12
(Children in Private Schools).5. Federal and State Court SystemsThe United States has 51
different systems of courts, one a hierarchal, three-tiered federal court system, and the others
hierarchal court systems in each of the 50 states (some of which systems are three-tiered, but
there are variations). The following chart illustrates the general structure.[51/52]A lawsuit
involving IDEA begins in a trial court, either a federal district court or a state trial court. The
judgment of that court then may be appealed to an appellate [52/53]court. Appellate courts do
not retry cases and will accept the factual findings of trial courts unless the evidence offered
before the trial court clearly does not support the findings. The primary function of appellate
courts is to determine that the trial court applied the correct legal principles to the facts and
reached a decision consistent with the manifest weight of the evidence. Where an appellate
court finds that the trial court incorrectly applied legal principles or that the trial court’s legal
conclusion is not supported by the facts, the appellate court may choose to reverse the trial
court on the merits, remand the case for a trial (or a new trial), or remand the case to the trial
court for other proceedings. Appeals to the U.S. Supreme Court or a state supreme court are
typically reserved for questions of law. State supreme courts are the final arbiters regarding
interpretations of state law, as is the United States Supreme Court on federal law and the United
States Constitution.Footnotes — Chapter 1:1 [FN 16] Like the Act, P.A.R.C. required the State
to “identify, locate, [and] evaluate” handicapped children, to create for each child an individual
educational program, and to hold a hearing “on any change in educational assignment.” Mills
also required the preparation of an individual educational program for each child. In addition,
Mills permitted the child’s parents to inspect records relevant to the child’s education, to obtain
an independent educational evaluation of the child, to object to the IEP and receive a hearing
before an independent hearing officer, to be represented by counsel at the hearing, and to have
the right to confront and cross-examine adverse witnesses, all of which are also permitted by the
Act. Like the Act, Mills also required that the education of handicapped children be conducted



pursuant to an overall plan prepared by the District of Columbia, and established a policy of
educating handicapped children with nonhandicapped children whenever possible.2 [FN 32]
Because the District Court declined to reach respondents’ contention that petitioners had failed
to comply with the Act’s procedural requirements in developing Amy’s IEP, the case must be
remanded for further proceedings consistent with this opinion.[54/55]Chapter 2ELIGIBILITY
AND EVALUATIONA. INTRODUCTIONFactors that determine whether a student is eligible for
special education and related services are defined by statute. Simply put, students must first be
located (starting with the Child Find requirements, which are applicable at all ages), then
evaluated, and, finally, appropriately served. This chapter begins with the statutory and
regulatory requirements defining a student’s eligibility under IDEA and section 504. Then, cases
further illustrating some of the eligibility and evaluation concepts are discussed in regard to
particular disabilities, to the IDEA requirement that the student be in need of special education
and related services as a result of such disabilities, and to particular conditions and situations
where equality of access to programs or services is an issue.B. STATUTORY AND
REGULATORY REQUIREMENTSEligibility for special education and related services is defined
primarily by federal and state statute and implementing regulations, particularly the Individuals
with Disabilities Education Act and section 504 of the Rehabilitation Act of 1973.1. IDEAUnder
the Individuals with Disabilities Education Act the definition of eligibility for special education and
related services has three core parameters: age, specified disability, and the need for services.
All three are necessary prerequisites. See .As to age, children aged six through seventeen are
squarely within the requirement of IDEA that a free appropriate public education be provided.
For children aged three through five and eighteen through twenty-one, services are required to
the same extent that children of these ages without disabilities are so served. Beyond these
requirements, there is an obligation under Child Find to locate and evaluate all children at risk,
even those who might not be currently eligible to receive services. The state is specifically
obligated to ensure that “all children with disabilities residing in the State, including children with
disabilities who are homeless children or are wards of the State, and children with disabilities
attending private schools, regardless of the severity of their disability, and who are in need of
special education and related services, are identified, located, and evaluated.” . School districts
may satisfy the public notice component of this requirement by putting notices in newspapers,
posting [55/56]information on the district web site, making public service announcements on
broadcast media, placing posters at public and private school buildings, placing inserts in
government mailings, and training private school personnel about referral processes. See
generally (finding district’s child find efforts to be adequate). Child find receives detailed
treatment in , cert. denied, , found infra Part F.Additionally, Part C of IDEA, discussed in more
detail infra Chapter 13 (Early Childhood Programs), establishes a comprehensive program of
early intervention for infants and toddlers with disabilities and their families. Many children with
developmental disabilities receive evaluation and services under that program.As to disabling
condition, IDEA defines “child with a disability” as a child “with intellectual disabilities, hearing



impairments (including deafness), speech or language impairments, visual impairments
(including blindness), serious emotional disturbance … , orthopedic impairments, autism,
traumatic brain injury, other health impairments, or specific learning disabilities.” . Each of these
disabilities is further defined by implementing regulation. . For children aged three through nine,
the state may also consider within this definition a child “experiencing developmental delays, as
defined by the State and as measured by appropriate diagnostic instruments and procedures, in
one or more of the following areas: physical development; cognitive development;
communication development; social or emotional development; or adaptive development.” ,
C.F.R. § 300.8(b)(1).As to need for services, a student with a defined disability must also “by
reason thereof” need “special education and related services” to be eligible for a free and
appropriate public education and related services under IDEA. , . Eligibility cannot be based on
“lack of appropriate instruction in reading, including the essential components of reading
instruction (as defined in [the Elementary and Secondary Education Act], … [or] math” or
“limited English proficiency” if the child does not otherwise meet the eligibility criteria of . .Under
the 2004 IDEA Reauthorization, it is possible for a child to receive services funded under IDEA
without being found IDEA-eligible. Under the new law, up to 15% of the school district’s federal
special education money may be used for early intervening services (“EIS”) for children who
have not been found to have a disability and a need for special education. . The students to be
served are those who need additional academic and behavioral support to succeed in a general
education environment. The goal is to improve those children’s performance so that they will
never need to receive the designation of special education-eligible. The provision is permissive,
but if the state determines that an LEA has a significant disproportionality based on race and
ethnicity with regard to identification of children with disabilities, placement in particular
educational settings of such children, or incidence, duration, and type of disciplinary actions, it
shall require the LEA to devote the maximum amount of funding to EIS, in addition to taking
other steps to address the disproportion. .[56/57]In general terms, eligibility for special education
and related services is determined after an evaluation, also defined by statute, regulation,
departmental opinion and policies, and case law. See, e.g., ; . Evaluation is discussed further
infra Part F.2. Section 504 and the Americans with Disabilities Act (ADA)Students who are not
found to be eligible for special education under IDEA — for example, because of age or inability
to demonstrate a need for special education — may nevertheless fall within the purview of
section 504 of the Rehabilitation Act of 1973 or the state and local government provisions of the
ADA. Under these provisions, students will be protected from discrimination and entitled to
reasonable accommodation to achieve equal access to education. Here, the prohibition bars
discrimination against or exclusion of qualified individuals with a disability. ; . Individuals with a
disability are those with an impairment that “substantially limits one or more major life activities,”
or who have “a record of such an impairment,” or who are “regarded as having such an
impairment.” ; . Learning is considered a major life activity. , . Unlike IDEA, eligibility here is not
conditioned on age, nor is it conditioned on a need for special education and related services



arising out of the impairment. Also unlike IDEA, compliance will not be federally
funded.Congress further expanded the scope of section 504 and the ADA in the ADA
Amendments Act of 2008, effective January 1, 2009 (ADAAA), Pub. L. 110-325. This statute
overturns Supreme Court decisions that had narrowed the coverage of the original ADA,
notably , which held that impairments had to be evaluated in their mitigated state when
determining whether a claimant was a person with a disability covered under the ADA, and ,
which held that for a person claiming to be impaired in the ability to perform manual tasks, the
court should look to the person’s ability to perform activities of central importance in most
people’s daily lives. Sutton also adopted a restrictive view of the definitional prong of a person
being regarded as having a disability; the ADAAA disapproves its approach. The ADAAA adopts
a non-exclusive list of major life activities, including sleeping, eating, lifting, bending,
communicating, thinking, learning, reading, and concentrating. Moreover, it adds a provision
stating that the term major life activity includes major bodily functions, such as the functions of
the immune system, as well as normal cell growth, digestive, bowel, bladder, neurological, brain,
respiratory, circulatory, endocrine, and reproductive functions. The ADAAA defines regarded-as-
having-a-disability to encompass being subject to action prohibited because of an actual or
perceived impairment, whether or not the impairment is perceived to limit a major life activity.
This regarded-as provision does not apply to impairments that are transitory and minor, with
transitory being defined as having an actual or expected duration of six months or less.The
definition of disability is to be construed in favor of broad coverage. Specifically, an impairment
that is episodic or in remission is a disability if it would [57/58]substantially limit a major life
activity when active, and the determination of whether an impairment substantially limits a major
life activity is to be made without regard to the ameliorative effects of mitigating measures such
as medication, medical supplies, equipment, appliances, prosthetics, hearing aids, mobility
devices, assistive technology, and learned behavioral or adaptive neurological modifications.
There is a limited exception for ordinary eyeglasses or contact lenses. Even so, qualification
standards for employment based on uncorrected vision must be job-related and consistent with
business necessity. A person who is covered merely by being regarded as having a disability is
not entitled to reasonable accommodations under the ADA. Coverage under section 504
matches that under the ADA. The new statute is codified in significant part in .C. DISABLING
CONDITIONS GENERALLYSPRINGER v. FAIRFAX COUNTY SCHOOL BOARDThe court held
that social maladjustment is not serious emotional disturbance qualifying an eleventh grader for
special education.Wilkinson, Chief Judge.Edward Springer and his parents seek reimbursement
from the Fairfax County School Board for tuition paid to a private school in which the Springers
enrolled Edward after he failed the eleventh grade. The School Board determined that Edward
was not suffering from a “serious emotional disturbance,” as the Springers claim, and that he
was therefore ineligible for special education services under the Individuals with Disabilities
Education Act (“IDEA”). The district court upheld the State Review Officer’s determination that
Edward was not disabled and that his parents were not entitled to tuition reimbursement.



Because the applicable IDEA regulations do not equate mere juvenile delinquency with a
“serious emotional disturbance,” we affirm.During most of his years in the Fairfax County school
system, Edward Springer demonstrated no need for special educational services. He
progressed successfully from grade to grade in regular education programs. Throughout
elementary school his grades were consistently average or above average. He attended a
private school from seventh to ninth grade and received no special education services there.
When he returned to Fairfax County schools for his tenth grade year, he enrolled in regular
education classes at McLean High School and attained a C+ grade point average. Throughout
this period, Edward maintained positive relationships with his teachers and peers. During high
school he participated in a church group, the Boy Scouts, and the McLean High School
wrestling team.Edward developed significant behavioral problems in his eleventh grade year. He
was arrested in August 1993 for possessing burglary tools and tampering with an automobile,
offenses for which he was sentenced to one year probation, fifty hours of community service,
and a suspended fine of $2,500. Edward would frequently [58/59]sneak out of his parents’
house and stay out all night with friends. He stole from his parents and others. He regularly used
marijuana and alcohol. Edward often broke school rules and had a high rate of absenteeism. He
was disciplined for driving recklessly on school property, cutting classes, forgery, leaving school
grounds without permission, and fighting. Towards the end of the eleventh grade, Edward and
his friends stole a fellow student’s car. Edward kept the car for a week of joy-riding. In connection
with this episode he was sentenced to probation until his eighteenth birthday.Although he
continued to score in the average to superior range of intellectual ability on standardized tests,
Edward’s eleventh-grade performance suffered because he cut class and frequently failed to
complete assignments. During his week of joy-riding, he skipped school and missed his final
exams, causing him to fail three of his seven courses for the year. His teachers, his mother, and
Edward himself agreed that these difficulties resulted from truancy, lack of motivation, and poor
study habits. At the time, Edward recognized that with more effort he could obtain above average
grades.In response to his behavioral problems the Springers enrolled Edward in September
1994 in the New Dominion School, a private residential school located in Dillwyn, Virginia. The
Springers requested that the School Board fund this placement, claiming that Edward exhibited
a serious emotional disturbance, a qualifying disability under IDEA. A Fairfax County special
education eligibility committee evaluated Edward’s condition and determined that his behavior
indicated a conduct disorder that did not qualify as a serious emotional disturbance. Thus the
committee ruled that Edward was ineligible for special education services and tuition
reimbursement.The Springers requested a local due process hearing, which took place on
February 9, 1995. The Local Hearing Officer (“LHO”) rendered his decision on March 16, 1995.
Relying exclusively on a letter written by a psychiatrist, Dr. Joseph Novello, to the Juvenile Court
at the time of Edward’s second brush with the law, the LHO found that Edward suffered from a
conduct disorder and a dysthymic disorder (a moderate depressive disorder). Edward’s “inability
to get along with his teachers and fellow students and to abide by school rules” was deemed



consistent with these diagnoses. The LHO concluded, without elaboration, that Edward “should
be considered ‘seriously emotionally disturbed’ rather than merely ‘socially maladjusted,’ ” and
that he thereby qualified for special education services. Finding that Edward was making
educational progress at the New Dominion School, the LHO ordered the School Board to
reimburse the Springers for tuition there.The School Board appealed to a State Review Officer
(“SRO”), who reversed the LHO and found that Edward did not meet the criteria for a seriously
emotionally disturbed student under state and federal special education regulations. The SRO
primarily questioned the LHO’s reliance on the letter from Dr. Novello. … Most critically, the SRO
pointed out the abundant psychological evidence that Edward did not have a serious emotional
disturbance — evidence that was not even mentioned by the LHO. Several separate evaluations
of Edward had uniformly supported the conclusion that, while Edward was “socially maladjusted”
and had a [59/60]“conduct disorder,” he exhibited no symptoms of a serious emotional
disturbance. …The Springers filed suit in district court, seeking reversal of the SRO’s decision.
… The district court thus agreed with the SRO that Edward was not seriously emotionally
disturbed. … The Springers now appeal.A student becomes eligible for special education
services if he suffers from a “serious emotional disturbance”:(i) The term means a condition
exhibiting one or more of the following characteristics over a long period of time and to a marked
degree that adversely affects a child’s educational performance —(A) An inability to learn that
cannot be explained by intellectual, sensory, or health factors;(B) An inability to build or maintain
satisfactory interpersonal relationships with peers and teachers;(C) Inappropriate types of
behavior or feelings under normal circumstances;(D) A general pervasive mood of unhappiness
or depression; or(E) A tendency to develop physical symptoms or fears associated with personal
or school problems.(ii) The term includes schizophrenia. The term does not apply to children
who are socially maladjusted, unless it is determined that they have a serious emotional
disturbance.…The regulatory definition delineates no fewer than four specific conditions a
student must satisfy in order to qualify for special education services as seriously emotionally
disturbed: the student must demonstrate that he has (1) exhibited one of the five listed
symptoms, (2) “over a long period of time,” and (3) “to a marked degree,” and (4) that this
condition adversely affects his educational performance. Finally, the definition pointedly
excludes students whose behavior is attributable to social maladjustment, unless they also
suffer an independent serious emotional disturbance.In interpreting this regulation district courts
are required to give deference to the state and local education authorities whose primary duty it
is to administer IDEA. …Courts and special education authorities have routinely declined,
however, to equate conduct disorders or social maladjustment with serious emotional
disturbance. The fact “that a child is socially maladjusted is not by itself conclusive evidence that
he or she is seriously emotionally disturbed.” Indeed, the regulatory framework under IDEA
pointedly carves out “socially maladjusted” behavior from the definition of serious emotional
disturbance. This exclusion makes perfect sense when one considers the population targeted by
the statute. Teenagers, for instance, can be a wild and unruly bunch. Adolescence is, almost by



definition, a time of social [60/61]maladjustment for many people. Thus a “bad conduct”
definition of serious emotional disturbance might include almost as many people in special
education as it excluded. Any definition that equated simple bad behavior with serious emotional
disturbance would exponentially enlarge the burden IDEA places on state and local education
authorities. Among other things, such a definition would require the schools to dispense criminal
justice rather than special education. …As the district court recognized, finding that Edward was
socially maladjusted does not end the inquiry. The regulations contemplate that a student may
be socially maladjusted and suffer an independent serious emotional disturbance that would
qualify him for special education services under IDEA. The Springers insist that Edward’s is such
a case. Like the district court, we disagree.First we note the overwhelming consensus among
the psychologists who examined Edward. No fewer than three psychologists examined him, and
each independently concluded that he was not seriously emotionally disturbed. … In her
detailed report, which is the most recent psychological analysis of Edward, Dr. Rudolph
described him as “a poised and pleasant young man” who is used to being able to “ ‘figure out’
how to make the people around him like him and allow him to have his own way.” Even when he
was misbehaving, Dr. Rudolph concluded, Edward was getting “his own way”; she testified
before the LHO “that last year [in the eleventh grade], in particular, Ed was getting what he
wanted. He didn’t want to do work, so he didn’t. He didn’t like going to class, so he didn’t do
that.” Dr. Rudolph thus concluded that during this time Edward was in complete control of his
actions, which distinguished him from emotionally disturbed individuals, who may be “in such
pain and in such difficulty that they cannot get to their goals.” Based on her thorough
examination, Dr. Rudolph refused to attribute Edward’s behavior, troubling though it was, to any
emotional disability or disturbance. Indeed, this case is somewhat remarkable in that the
relevant psychological evidence is virtually uncontradicted. …The Springers have given us no
reason to doubt this professional consensus. They first attempt to show that Edward exhibited
one of the five enumerated symptoms of a serious emotional disturbance by asserting that he
was unable “to build or maintain satisfactory interpersonal relationships with peers and
teachers,” However, ample evidence supports the SRO’s contrary finding. His father indicated
that “Ed has lots of friends across a broad spectrum, from very good students to the
academically unsuccessful students.” Edward perceived himself as “socially … very involved
with a large group of people that he considered friends.” Dr. Rudolph’s observation of him
confirmed this self-perception, as did his history of involvement with social and extracurricular
activities during his time in the Fairfax County schools. Nor did Edward fail to develop good
relationships with teachers. His French teacher from McLean High, Ghislaine Toulu, told the
LHO that she “really liked Ed, and … still really likes Ed.” His history teacher from McLean,
Robert Peck, described Edward as “very friendly [with] peers and me.” And even Mr. and Mrs.
Springer have described Edward as “respectful of teachers and appropriate,” and indicated that
he “got along well with his teachers.” Nothing in the record indicates that an inability to maintain
interpersonal relationships existed at all, not to mention persisting “over a long period of time” or



“to a marked degree.” Thus, neither the SRO nor the district court committed any error in
rejecting the [61/62]contention that Edward was in any way incapable of forming and maintaining
relationships with peers or teachers.The Springers also claim that Edward exhibited a second
enumerated symptom, “a general pervasive mood of unhappiness or depression,” However, we
agree with the SRO and the district court that the record simply does not support this contention.
…There is one final flaw in the Springers’ case for tuition reimbursement. Even if they had been
able to demonstrate that Edward exhibited one or more of the five qualifying characteristics for a
long period of time and to a marked degree, the Springers still have failed to establish the critical
causal connection between this condition and the educational difficulties Edward experienced,
the final step in proving a serious emotional disturbance. Prior to his eleventh grade year,
Edward had made steady educational progress, advancing from grade to grade on schedule. In
the eleventh grade Edward stopped attending classes, regularly used drugs and alcohol, and
engaged in other criminal activities. The precipitous drop in Edward’s grades at this time
appears to be directly attributable to his truancy, drug and alcohol use, and delinquent behavior
rather than to any emotional disturbance. Particularly given the paucity of evidence that Edward
suffered any sort of emotional disorder, it can hardly be said that the record directs a finding that
a serious emotional disturbance adversely affected his educational performance. Edward’s
delinquent behavior appears to be the primary cause of his troubles.JOHNSON v. METRO
DAVIDSON COUNTY SCHOOL SYSTEMThe court found sufficient evidence to support a
decision that student was seriously emotionally disturbed.Wiseman, Senior District Judge.This
is a claim filed pursuant to the Individuals with Disabilities Education Act (IDEA), Before the
Court is Petitioner’s Motion for Judgment on Appeal and Request for Court to Receive Additional
Evidence.On 11 November 1996, Tiffiney Johnson (“Petitioner”) by and through her parents,
Georgianna and Lester Johnson requested a due process hearing. Specifically, Petitioner
sought both certification as disabled within the meaning of the IDEA and the resulting benefits
from Metropolitan Nashville and Davidson County School System (“Respondent”). … On 9
December 1997, an administrative law judge (“ALJ”) found that “the student is not eligible for
special education and related services under the basis of Health Impairment, Serious Emotional
Disturbance, or Learning Disabilities.”Petitioner appealed the ALJ’s decision on 9 February
1998.Tiffiney Johnson was born 22 October 1981 and was adopted by Georgianna and Lester
Johnson when she was four months of age. Tiffiney’s schooling began with kindergarten at
Goodpasture Christian School. Her parents chose Goodpasture [62/63]because they knew
Tiffiney was hyperactive and thought she would benefit from attending school with children she
already knew. Johnson did not investigate what public school Tiffiney would have
attended.Tiffiney’s first grade teacher at Goodpasture recommended she undergo psychological
testing. In concert with Tiffiney’s pediatrician, the Johnsons took Tiffiney to The Learning Lab,
Inc., for a psychological evaluation on 30 May 1989. Gillian Blair, Ph.D., performed the
evaluation. In the background section of Dr. Blair’s report, she notes that Tiffiney has always
been very active and that Tiffiney is caught between the strong religious beliefs of each of her



parents. Dr. Blair also noted that Mr. Johnson feared that he and Mrs. Johnson had contributed
to Tiffiney’s problems by spoiling her and being too lax in terms of discipline. Dr. Blair noted that
Tiffiney’s test scores were “unusual, and indicative of a learning disability with an emotional
overlay.” Dr. Blair additionally noted that Tiffiney demonstrated considerable physiological
correlates of anxiety and that her responses to certain tests were “suggestive of high
expectations of perfect behavior.” In her recommendations, Dr. Blair suggested Tiffiney “should
be considered for certification as a child with specific learning disabilities in both reading and
mathematics”; that Tiffiney would benefit from both family and individual counseling; and that
she should be evaluated “to determine whether she would benefit from a trial of medication to
help her attention deficit disorder.”On 15 December 1993, Michael G. Tramontana, Ph.D.,
performed a psychological/neuropsychological evaluation of Tiffiney. Dr. Tramontana’s
evaluation suggested “possible frontal lobe dysfunction,” but acknowledged that “this impression
should be regarded as speculative in the absence of corroborating neurological evidence.”
Additionally, he noted that “the findings are not entirely consistent with ADHD.” Rather, Dr.
Tramontana concluded that a “more appropriate diagnostic alternative may be an Impulse
Control Disorder NOS.” Tiffiney’s intelligence testing results from this evaluation were
significantly lower than those taken in 1989. This decrease suggested “that Tiffiney’s lack of
focus and disinhibition have interfered with her keeping optimal pace in her cognitive
development.” Dr. Tramontana recommended a “fair amount of structure and supervision in
promoting on-task performance” for Tiffiney in school. Although she seemed atypical for ADHD,
“the type of programming that she will require in school will most closely resemble the needs of
an ADHD child.”Tiffiney remained at Goodpasture until 23 October 1995 when she was expelled
from the eighth grade. After her expulsion from Goodpasture, the Johnsons did not explore
whether or not Metro Davidson County School System could offer Tiffiney the services she
required at school due to her learning, behavioral, and emotional problems. Mrs. Johnson
explained this decision by noting that she and her husband “did not want to be a burden on
Metro if we could provide the proper help.” The Johnsons enrolled Tiffiney at Benton Hall School.
Ms. Johnson wanted to try Benton Hall because “they said they could work with oppositional
youngsters and behavior problems.”On 7 December 1995, Ms. Johnson asked for special
education assistance from Metro Public Schools. On 23 January 1996, Ms. Johnson asked
Metro to perform an educational evaluation of Tiffiney. …[63/64]Attending the 1 March 1996 M-
Team meeting were Mr. and Mrs. Johnson, Chris Seibert, a special education teacher, and Dr.
Warren Thompson, the Metro school psychologist. The Johnsons were informed of their rights
under the special education law. Dr. Thompson reviewed Dr. Tramontana’s report and suggested
that Tiffiney might be Seriously Emotionally Disturbed (“SED”), but Ms. Johnson suggested that
ADHD was a more appropriate diagnosis. The Johnsons discussed Tiffiney’s history and her
strengths and weaknesses. They noted that Tiffiney had been having severe problems at school
and that they had sought help from Johanna Shadoin, a counselor, and Elizabeth Hoover, a
psychiatrist. They agreed that a language assessment should be performed and to re-convene



on 26 March 1996.Present at the 26 March 1996 meeting were Mr. and Mrs. Johnson, Chris
Seibert, Crystal Lumm, and Warren Thompson. Ms. Lumm, the speech-language pathologist for
Metro Schools, reported on her evaluation of Tiffiney. The evaluation indicated that Tiffiney had
basically average to low-average language skills. Dr. Thompson suggested that either SED or
Health Impaired ADD certificates should be considered. Because the diagnostic picture was
unclear, however, they agreed to contract Dr. Hoover, a psychiatrist, for clarification of the
certification issues.… During this time in which the M-Team was periodically convening, Dr.
Hoover evaluated Tiffiney’s condition. Based on her initial psychiatric evaluation, she diagnosed
Tiffiney with Oppositional Defiant Disorder and a Parent/Child problem. Dr. Hoover did not feel
that medication therapy was warranted nor did she feel that the available data supported
certification as Seriously Emotionally Disturbed.Also during this time period, Dr. Thompson
evaluated Tiffiney on 7 February 1996 and 20, 22, and 30 May 1996. … Dr. Thompson found
that Tiffiney was functioning within the average range of intellectual abilities and that there was
no evidence of learning disabilities. He concluded that Tiffiney was impulsive, manipulative, and
inclined to be oppositional to authority figures. Dr. Thompson concluded that she was not
Seriously Emotionally Disturbed. He did agree with Dr. Hoover, however, that she had
Oppositional Defiant Disorder and Parent/Child Problems. He thought that the Johnsons ought
to resume family therapy and that Tiffiney had the potential to learn to control her impulses and
develop improved problem-solving strategies.… The M-Team determined that Tiffiney was not
eligible for special education services under Rule 05 20-1-3.09 of the Rules and Regulations
provided by the Department of Education. On 21 June 1996, Metro Schools denied the
Johnson’s request for an independent evaluation of Tiffiney.After the M-Team’s initial
determination and prior to the due process hearing, Petitioner apparently saw three different
mental health specialists: Drs. Carol Hersh, Pamela Auble, and Judith Kaas Weiss. On 26 June
1996, Dr. Hersh began treating Tiffiney and provided an initial psychiatric evaluation. After noting
that Tiffiney appeared of about average intelligence, Dr. Hersh recorded the following
impressions:[64/65]AXIS I:1. OPPOSITIONAL DEFIANT DISORDER2. PARENT-CHILD
PROBLEM3. R/O ANXIETY DISORDERAXIS II:DEFERREDAXIS III:NONE KNOWNAXIS
IV:STRESSOR MODERATE (school problems, conflict with parents)AXIS V:GAF 66/55Dr. Hersh
noted that Tiffiney did not need medication at that time; that she did not fit the definition of SED;
that the Johnsons needed family counseling; and that Tiffiney needed individual counseling to
help develop coping skills and independence.In a June 1997 deposition, Dr. Hersh indicated
that she thought that the Johnsons were substantial contributors to Tiffiney’s acting out. Dr.
Hersh indicated that the parents set polar opposite limits for Tiffiney — Mr. Johnson setting
extraordinarily difficult limits for any adolescent and Mrs. Johnson finding it difficult to set any
limits — and that they seemed to use Petitioner as a weapon against each other. …Additionally
during this deposition, Dr. Hersh acknowledged that her assessment had changed since June
1996 when she did not believe Tiffiney’s history was consistent with a diagnosis of ADD or
ADHD. By 1 May 1997, Dr. Hersh had concluded that ADD or ADHD was a reasonable



diagnosis. This change in diagnosis resulted from Tiffiney’s positive (if not overwhelming)
response to Ritalin treatment. Dr. Hersh conceded that providing an absolutely certain diagnosis
was difficult. …On 16 November 1996, Dr. Judith Kaas Weiss evaluated Tiffiney. Dr. Weiss
concluded that her evaluation supported “attentional deficit with hyperactivity” and “a significant
behavior disorder.” Dr. Weiss also noted the possibility that a diagnosis of reactive attachment
disorder might be appropriate. At the hearing in July 1997, Dr. Weiss stated, “I think [Tiffiney] is
one of the most disturbed children that I have ever seen in 35 years.” She noted that Tiffiney had
several disabilities, “She does have some learning disability. She does have some
neurotransmitter problems that are being expressed as Oppositional Defiant Disorder and
Attention Deficit Disorder and Hyperactivity, but I think it goes beyond that.” Dr. Weiss also
testified at the hearing that she felt Tiffiney exhibited inappropriate feelings under normal
circumstances. Additionally, she felt that such inappropriate behavior and feelings impacted her
performance at school, e.g., she was expelled from school. She also opined that Tiffiney’s
Reactive Attachment Disorder and Oppositional Defiant Disorder would adversely impact her
educational performance in the future. Dr. Weiss further opined that Tiffiney needed an
educational environment in which her teachers are compassionate and have a lot of patience,
but that a program of behavior modification would fail because of Tiffiney’s impulsiveness. She
thought that Tiffiney would need to be in a classroom with fifteen students and a teacher and
teacher’s aide or in a classroom with fewer than fifteen students. Additionally, Dr. Weiss thought
that Tiffiney needed medication and probably needed to be in a [65/66]24-hour intensive
therapeutic situation. Dr. Weiss felt that it would be impossible to educate Tiffiney in a normal
classroom. Dr. Weiss also testified that she thought Tiffiney was a sociopath. Dr. Weiss did not
think that Tiffiney’s problems were the result of a dysfunctional family or inadequate parenting;
rather the family’s problems resulted from Tiffiney’s problems.On 26 March 1997, Pamela Auble,
Ph.D., evaluated Tiffiney based on a referral from the Vanderbilt Legal Clinic. In the report based
on this evaluation, Dr. Auble concluded that Tiffiney was “suffering from an attention deficit/
hyperactivity disorder, an oppositional defiant disorder, and a parent-child problem.” She also
noted that Tiffiney exhibited some characteristics that were consistent with borderline
personality disorder, but it was difficult to diagnose such a disorder until after Tiffiney matured
through adolescence. Additionally, Dr. Auble noted her failure to see consistent evidence of
reactive attachment disorder or of learning disabilities. Dr. Auble opined that Tiffiney should
continue in small classrooms and in individualized instruction to obtain maximum benefit from
school. Additionally, family counseling was recommended. Dr. Auble thought that Tiffiney did not
meet the criteria for certification as Seriously Emotionally Disturbed. She acknowledged that
Tiffiney had a history of and continued to engage in inappropriate behavior, but that she did not
believe that Tiffiney’s behavior was a manifestation of a disturbing internal emotional state or a
misperception of the environment.When Dr. Auble testified at the due process hearing, she
stated that Tiffiney’s ADHD would have to be classified as mild due to the extent of the
disagreement over the diagnosis, e.g., Drs. Thompson and Tramontana did not diagnose it, and



Drs. Blair and Hersh did not make firm diagnoses. In response to a question of whether Tiffiney
needed special education services, Dr. Auble replied, “Because of her Attention Deficit Disorder,
it is my opinion that she needs small class size and individualized instruction, and that can help
her obtain the maximum benefit from school.” According to Dr. Auble, the Johnsons’ family
problems did affect Tiffiney’s acting out. Dr. Auble indicated that she disagreed with Dr. Weiss’s
conclusions that Tiffiney is Seriously Emotionally Disturbed; that she has Reactive Attachment
Disorder; and that she has a learning disability. Dr. Auble did agree with Dr. Weiss’s opinion that
Tiffiney has ADHD. Dr. Auble did note that Tiffiney exhibited some traits that would support Dr.
Weiss’s diagnosis that Tiffiney was a sociopath, but that such a determination was premature
given Tiffiney’s age and the fact that her personality was still forming.A due process hearing was
held on 16th and 17th of July 1997 before Administrative Law Judge William Jay Reynolds. ALJ
Reynolds issued his opinion and findings of fact denying Petitioner’s claim on 9 December
1997.Between October 1997 and June 1998, Phyleen Ramage, M.D., treated Tiffiney. Dr.
Ramage first saw Tiffiney on 22 October 1997. She originally diagnosed Tiffiney with ADHD, but
later opined that Tiffiney probably fell within a subset of persons who exhibit ADHD-like
symptoms but are actually bipolar. Dr. Ramage said that this diagnosis was verified when she
accidentally provided Tiffiney medicine meant to treat her ADHD symptoms but actually
precipitated a manic episode. It was one of these manic episodes which resulted in Tiffiney’s
expulsion from Benton Hall. Dr. Ramage opined that Tiffiney met the criteria for a finding of
Emotionally Disturbed [66/67]which entitled her to additional assistance with school and
placement. Additionally, Dr. Ramage stated that Tiffiney was the most impulsive person she had
ever met. She stated that after Tiffiney was hospitalized for a second time, that Tiffiney was
suffering from an inability to learn and that she would require tight supervision, frequent
redirection, and a lot of structure. Dr. Ramage also detailed behavior that supported her
diagnosis of bipolar. This includes extremely impulsive behavior, such as sitting in a car at a stop
light and striking up a conversation with a man in the next car, chasing a car that cut her off in
traffic onto a dark road, running away to Florida with a guy she barely knew, and having a loaded
gun at school for no apparent reason. Dr. Ramage noted that she did not notify anyone of her
diagnosis of bipolar disorder until 23 January 1998.After Tiffiney’s expulsion from Benton Hall,
she enrolled in Williamson County’s Page High School. The Williamson County M-Team
determined that Tiffiney was eligible for special education because she was Emotionally
Disturbed and had a learning disability. This M-Team concluded that she met the state criteria
and that her needs could not be met in the regular program without special education.In June
1998, Tiffiney was admitted to the New Life Lodge for substance abuse treatment. The
psychological evaluation performed by Mary Kathryn Black, Ph.D., on Tiffiney indicated
polysubstance abuse, ADHD (combined type), and anxiety disorder. The psychologist did
estimate that Tiffiney’s intelligence to be within the range of average to high average.One of the
several purposes served by the Individuals with Disabilities Education Act is “to ensure that all
children with disabilities have available to them a free appropriate public education that



emphasizes special education and related services designed to meet their unique needs and
prepare them for employment and independent living.”In reviewing cases brought under , the
district court is to engage in a two part assessment: (1) whether the state has complied with the
IDEA’s procedural requirements and (2) whether the resulting individualized educational
program is reasonably calculated to enable the child to receive educational benefits. … When
considering procedural matters, a court “should ‘strictly review technical deviations for
procedural compliance.’ ” Where the procedural requirements are satisfied, the court should give
greater deference to the district’s placement decision.… Administrative findings in an IDEA case
may be set aside only if the evidence before the court is more likely than not to preclude the
administrative decision from being justified based on the agency’s presumed educational
expertise, a fair estimate of the worth of the testimony, or both. A court should defer to the
administrative findings only when educational expertise is relevant to those findings and the
decision is reasonable. By so deferring, “due weight” will have been given to the state
administrative proceedings.A court thus gaining jurisdiction (1) “shall receive the records of the
administrative proceedings”; (2) “shall hear additional evidence at the request of a party”; and (3)
“basing its decision on the preponderance of the evidence, shall grant such relief as the court
determines is appropriate.” .[67/68]The Sixth Circuit has provided guidance to district courts as
to when introduction of additional evidence is appropriate. In , the court stated that “additional
evidence” was not limited to situations such as supplementing or filling in gaps of evidence
previously introduced. … Thus, it appears that the Sixth Circuit applies a fairly liberal standard
for the admittance of evidence to the extent that it sheds light on the reasonableness of the
original decision, but not if the evidence brings up new issues.Applying this standard, the Court
grants Petitioner’s request for the admission of additional evidence — specifically, evidence of
Petitioner’s subsequent treatment by Dr. Ramage, Petitioner’s subsequent educational records,
records of Petitioner’s treatment at Vanderbilt’s Psychiatric Hospital from December 1997
through February 1998, and medical records from Tiffiney’s stay at the New Life Lodge.
Pursuant to the above precedent, this Court notes that such evidence is admitted for the narrow
and sole purpose of determining whether Tiffiney qualified as disabled at the time of the due
process hearing. Thus, subsequent manifestations of disabling traits are relevant only to the
extent they confirm that a student was disabled at the time of the final decision. To the extent that
the evidence demonstrates a subsequent onset of a disabling condition, it presents a new issue
not before the ALJ and, thus, not ripe for determination by this Court.… The IDEA provides a two
part definition of child with a disability. See . Thus, Tiffiney qualifies as a child with a disability if
she meets the following definition:[A] child —(i) with mental retardation, hearing impairments
(including deafness), speech or language impairments, visual impairments (including
blindness), serious emotional disturbance (hereinafter referred to as “emotional disturbance”),
orthopedic impairments, autism, traumatic brain injury, other health impairments, or specific
learning disabilities; and(ii) who, by reason thereof, needs special education and related
services.… Petitioner proffers two arguments that Tiffiney qualifies for special education. First



Petitioner argues that she qualifies under the “other health impairments” prong of section 1401(3)
(A) due to her ADD and/or ADHD. Second, Petitioner argues that she qualifies as a child with a
disability because of her Serious Emotional Disturbance.Although the ALJ’s decision that
Tiffiney did not meet the criteria for disability under the IDEA conformed to the preponderance of
evidence before him, this Court holds that in light of the additional evidence now before it, that
Tiffiney was disabled as of June 1997 when the Respondent made its final determination. The
evidence before the court is cloudy; there has been substantial disagreement among the
numerous professionals who have evaluated and treated Tiffiney. When considered as a whole
— however murky and conflicting — the preponderance of the [68/69]evidence indicates that
Tiffiney then suffered from an Emotional Disturbance as defined under the IDEA.A finding that a
child suffers from an emotional disturbance requires the existence of the following:[A] condition
exhibiting one of more of the following characteristics over a long period of time and to a marked
degree that adversely affects a child’s educational performance:(A) An inability to learn that
cannot be explained by intellectual, sensory, or health factors.(B) An inability to build or maintain
satisfactory interpersonal relationships with peers and teachers.(C) Inappropriate types of
behavior or feelings under normal circumstances.(D) A general pervasive mood of unhappiness
or depression.(E) A tendency to develop physical symptoms or fears associated with personal
or school problems.Dr. Ramage’s testimony provides the greatest support for a determination
that Tiffiney was Emotionally Disturbed. Her evaluation, furthermore, indicates that many of the
traits and concerns raised by other specialists support a finding of emotional disturbance, even
though the specialists themselves did not make such a finding.The evidence before the ALJ was
replete with references to Tiffiney’s inappropriate behavior under normal circumstances. Despite
the examples of inappropriate behavior, most of the evaluators did not find Emotional
Disturbance because they concluded that the behavior lacked emotional roots. Dr. Auble
testified that based on her review of prior evaluations Tiffiney did engage in inappropriate
behavior. However, she stated that such behavior did not support a finding of emotionally
disturbed because it results from a behavioral disorder and is not “a manifestation of a disturbing
emotional state or a psychotic process.” Dr. Thompson diagnosed Tiffiney with having a
behavioral problem known as “Oppositional-Defiant Disorder.” Dr. Thompson explained that
there must be an emotional disorder to go along with abnormal behavior or feelings under
normal circumstances to support a finding of emotional disturbance. Dr. Thompson implied that
this underlying emotional disorder was missing from Tiffiney; her behavioral problems were
related to social maladjustment, Oppositional Defiant Disorder, and parent-child problems. …Dr.
Ramage’s testimony, however, indicated that Tiffiney’s behavior was, indeed, related to an
underlying emotional disorder. She testified that Tiffiney had many traits that were consistent
with ADHD, but that in actuality she was bipolar. She testified, “There are a subset of children
who look very ADHD-like as little kids, who don’t respond well to typical ADHD interventions,
behavioral, educational, medication, maybe, who if you follow them into adulthood they were not
probably ADHD at all. They were probably bipolar.” This sequence of events aptly describes



Tiffiney’s situation. …[69/70]When the observations of Tiffiney’s inappropriate behavior are
combined with Dr. Ramage’s persuasive diagnosis of bipolar disorder and opinion that her
behavioral patterns result from this disorder, Tiffiney clearly demonstrates one of the
characteristics indicative of an emotional disturbance. To qualify as Emotionally Disturbed,
however, Tiffiney must have exhibited such inappropriate behavior over an extended period of
time to a marked degree and such behavior must have adversely affected her educational
performance. The first two criteria, the (1) exhibition of the behavior to a marked degree and (2)
over a long period of time, are not seriously contested. Certainly, the record demonstrates
severe behavioral problems over the course of Tiffiney’s lifetime. The parties do dispute whether
such behavior has adversely affected Tiffiney’s educational performance.The Special Education
Manual of Tennessee discusses the meaning of adverse effect on educational performance and
notes that it “pertains to the child’s diminished academic performance in the classroom,
impaired school learning experience, and/or failure to master skill subjects.” The problems
caused by emotional disturbance must be “significant enough to require interventions that
cannot be provided without special education services.” Additionally, the manual notes that if the
student is “making reasonable progress and their needs can be accommodated within regular
education, the special education services should not be provided to theses
students.”Respondent correctly notes that the record indicates in many ways that Tiffiney is
making reasonable progress in school. Her grades have been satisfactory in most cases,
although it does appear that she performed better and more consistently at Benton Hall. The
problem, therefore, is not so much Tiffiney’s lack of performance but that she has been unable to
remain in school. She has been expelled from both Goodpasture and Benton Hall. This inability
to remain in school while in a regular school environment — or even the more controlled
environment of Benton Hall — indicates that Tiffiney’s needs were not accommodated within the
regular education system. Thus, Tiffiney was eligible for special education services under the
IDEA due to her Emotional Disturbance.… For the reasons stated above, the Court grants
Petitioner’s request to submit additional evidence for the limited purpose of establishing that she
was disabled as determined by the IDEA at the time of her due process hearing; grants
Petitioner’s Motion for Judgment on Appeal; and awards Petitioner her tuition expenses for the
1996-97 school year at Benton Hall School.NOTES AND QUESTIONS1. As the previous
section shows, disabling conditions are very specifically defined by statute and regulation.
Springer and Johnson are examples of the judicial interpretation of the definition of disability,
reaching different results on the question of whether students were “seriously emotionally
disturbed,” as those terms are used in IDEA. The regulatory definition quoted in the case itself
draws the distinction between serious emotional disturbance and social maladjustment, ,
although it suggests that some children are subject to both and are eligible under the emotional
disturbance heading. For example, in , the court found that [70/71]a student who had been
suspended frequently for threatening students and teachers and who had made suicidal
comments was eligible under the emotional disturbance category on the strength of evidence



that he was unable to maintain interpersonal relationships and performed poorly in class and on
standardized tests, rejecting the argument that he was merely socially maladjusted.2. Johnson
also involves the often-controversial diagnosis of Attention Deficit Disorder and Attention Deficit
Hyperactivity Disorder (ADD/ADHD). The U.S. Department of Education’s regulations on this
subject provide that attention deficit disorder or attention deficit hyperactivity disorder may
constitute “other health impairment” under IDEA if it is a chronic or acute health problem that
results in “limited strength, vitality, or alertness, including a heightened alertness to
environmental stimuli, that results in limited alertness with respect to the education environment”
and “adversely affects educational performance.” . At the point that the Department adopted this
regulatory definition of “other health impairment,” it noted that ADD/ADHD may also be
categorized as “emotional disturbance” or as “specific learning disability.” 64 Fed. Reg. 12406,
12542–43 (1999). The Department also noted: “No child is eligible for services under the Act
merely because the child is identified as being in a particular disability category. Children
identified as ADD/ADHD are no different, and are eligible for service only if they meet the criteria
of one of the disability categories in Part B [of IDEA], and because of their impairment, need
special education and related services.” . This point is well made by the court in Johnson. For
general information on dealing with ADD/ADHD in classrooms, see Gerard A. Gioia & Peter K.
Isquith, New Perspectives on Educating Children with ADHD: Contributions of the Executive
Functions, .3. Like serious emotional disturbance, ADD/ADHD (which is not a subcategory of
serious emotional disturbance) can also present fact patterns where the distinction between
disability and poor and disruptive behavior needs to be defined. Cases arise in many contexts.
For example, when a fourth-grader with ADHD did not follow the directions for a class project, he
was barred from participating in a class field trip which the class earned in a school-wide
competition based on the project. What information is needed to determine the propriety of this
decision by the school and how should the court evaluate this? See (holding that student’s
refusal to follow instructions was not basis for cognizable claim and finding no evidence that
ADHD was basis for exclusion).4. Johnson and the cases that follow in this chapter also
illustrate the evidentiary complexity of special education decisions. Virtually the entire text of the
opinion as it deals with expert testimony is reproduced here to highlight the many levels of
decision-making and hearings as well as the plethora, and confusion, of expert testimony. How
many experts evaluated Tiffiney in the course of these proceedings? Was there clear consensus
on her condition? Possible diagnoses included ADHD, bipolar disorder, oppositional defiance
disorder, serious emotional disturbance, and just plain “manipulative and impulsive” behavior,
the latter presumably not a qualifier for special education. Additionally, there is a subtext
suggested by the court as to how many, if any, of Tiffiney’s problems were [71/72]attributable to
her parents’ approach to raising her. Is there a better or easier way to address these questions?
5. As these cases and others suggest, the demand for residential placement for students with
serious emotional and behavioral issues is one of the most controversial areas of special
education. One subset of these cases involves students who are drug addicted, and, not



surprisingly, find their work at school impaired by drug usage. Some authors are highly critical of
the view that IDEA requires school districts to provide these students’ placements. See generally
David S. Doty, A Desperate Grab for Free Rehab: Unilateral Placements under IDEA for
Students with ; Beth Hensley Orwick, “Bartender, I’ll Have a Beer and a Disability”; Alcoholism
and the Americans with Disabilities Act: Affirming the Importance of the Individualized Inquiry
Determining the Definition of Disability, .6. States receiving funds under IDEA are obligated to
assure that the McKinney Vento Act provisions relevant to homeless children are met. McKinney
Vento provides that “Each State educational agency shall ensure that each child of a homeless
individual and each homeless youth has equal access to the same free, appropriate public
education, including a public preschool education, as provided to other children and youths.” .
McKinney Vento further provides that “Homelessness alone is not sufficient reason to separate
students from the mainstream school environment.” . What unique issues are such students
likely to present to local and state policy makers?D. BENEFIT FROM SPECIAL EDUCATIONAs
the Johnson case in the previous part indicates, the eligibility criterion of needing special
education and related services as a result of disability is unique to IDEA. Eligibility depends on
evidence of an adverse educational impact as a result of the disability. Litigation in this area,
again, involves a good deal of expert opinion on the nature of the disability and its
manifestations. Because this is not a specified criterion for section 504, students will often assert
eligibility for services under that statute as well as IDEA, and cases will discuss both statutory
schemes.J.D. v. PAWLET SCHOOL DISTRICTThe court found an academically gifted student
with emotional and behavioral problems not eligible for special education under IDEA and
analogous state law. It ruled that the IEP offering placement at local high school and counseling
provided a reasonable accommodation under section 504.Katzmann, Circuit Judge.J.D., by his
parent J.D., appeals from a final judgment of the United States District Court for the District of
Vermont granting the defendants-appellees’ motion [72/73]for summary judgment dismissing
the complaint in its entirety. The district court held that: (1) J.D. failed to meet the “adverse effect”
eligibility criterion of the Vermont Department of Education Special Education Regulations
(“VSER”), which implement the Individuals with Disabilities Education Act (“IDEA”), (2) the
defendants-appellees did not discriminate against J.D. in violation of § 504 of the Rehabilitation
Act of 1973 and (3) J.D. was not entitled to relief based on alleged violations of certain
procedural safeguards in the IDEA. We affirm.The following facts are undisputed except where
noted. J.D., a minor of high school age at all times relevant to this action, is an academically
gifted child who also has emotional and behavioral problems. Defendants Bennington-Rutland
Supervisory Union and Pawlet School District (collectively, the “School District”) are local
educational agencies within the meaning of and receive federal funds. Defendant Vermont
Department of Education is a State educational agency within the meaning of and also receives
federal assistance. (The Department and its commissioner, Marc Hull, are collectively referred to
as the “State Defendants.”)J.D. attended Pawlet Elementary School through the third grade
when he transferred to Poultney Elementary School outside the Pawlet School District for the



fourth and fifth grades. Partly because of his academic progress, he skipped the sixth grade and
was placed in Poultney High School (“PHS”) for the seventh grade, where he was allowed to
take ninth grade English. While in the seventh grade, J.D. took an IQ test on which he scored in
the top two percent of his age group. In the eighth grade, J.D. took the Comprehensive Test of
Basic Skills, a norm-based examination on which he received grade equivalency scores for
reading, language, and mathematics that were predominantly in the tenth, eleventh, and twelfth
grade levels. Even his lowest score, in spelling, placed him at the mid-eighth grade level. In the
ninth grade, he took classes at or above his grade level in a variety of subjects and achieved
grades ranging from B to A+.1. The IDEA EvaluationDuring the summer of 1996, between J.D.’s
ninth and tenth grade years, J.D.’s parents requested that he be evaluated for special education
because they were concerned that PHS was not meeting their son’s intellectual or emotional
needs. In response, the School District convened an Evaluation and Planning Team (the “EPT”)
to determine J.D.’s eligibility for special education. The EPT considered J.D.’s results on
standardized academic achievement tests, his cumulative school file consisting of grades,
progress reports, and teacher comments, and a psychological evaluation conducted by Dr.
Roger Meisenhelder, a psychologist selected by J.D.’s parents. According to Dr. Meisenhelder,
J.D. had “superior” verbal and language skills, together with good concentration and “highly
developed” conceptual and abstract thinking skills. These conclusions were largely consistent
with J.D.’s academic record from kindergarten through the ninth grade.However, Dr.
Meisenhelder also observed that J.D. experienced “frustration, boredom, alienation, apathy, and
hopelessness” because of an absence of intellectual peers at PHS, and that these feelings
persisted despite a “somewhat differentiated curriculum at school,” leading to passive resistance
as well as aggressive behavior [73/74]at school. Dr. Meisenhelder recommended that J.D. be:
(1) classified as a student with an “emotional and behavioral” disability; (2) placed in a school
environment in which he has academically challenging courses and intellectual peers; and (3)
given individual and family counseling.Based on Dr. Meisenhelder’s report, the EPT concluded
that J.D. had an emotional-behavioral disability within the meaning of Rule 2362.1(h) of the
VSER, as further explained below. When the EPT members were unable to reach consensus on
whether J.D.’s disability adversely affected his educational performance, the School District,
pursuant to Rule 2364.1, offered its decision that J.D. did not meet this criterion and notified
J.D.’s parents of their right to challenge this decision.2. The 504 EvaluationHaving decided that
J.D. was ineligible for special education under the IDEA, the EPT referred his request to an
evaluation team (the “504 Team”) to determine whether he qualified for protection under § 504 of
the Rehabilitation Act. In December 1996, the 504 Team informed J.D.’s parents that J.D. was a
“qualified individual with a disability” and was eligible for accommodations. On January 10,
1997, the 504 Team offered J.D. a two-part program of support which was to include (1)
individual counseling, and (2) training in peer relationship skills in the academic setting. In the
same letter, the 504 Team stated that another meeting would be held on January 21, 1997 to
determine academic accommodations, if any. Rather than await the outcome of that meeting,



J.D.’s parents notified the School District on January 15 that they had unilaterally enrolled their
son in Simon’s Rock College, an out-of-state boarding school for the academically gifted, and
requested funding for his tuition and costs.Notwithstanding the parents’ decision, the 504 Team
proceeded with the January 21 meeting and subsequently informed J.D.’s parents that the Team
considered three placements: at PHS, which J.D. had been attending since the seventh grade; at
Troy Academy, an approved independent local secondary school which is affiliated with PHS;
and at Simon’s Rock College. The School District recommended PHS, noting that it offered
courses in advanced placement biology, chemistry, United States history, and Pacesetter
mathematics, with additional access to literature and English courses at a nearby college. The
Team specifically rejected Simon’s Rock because it is a post-secondary institution, explaining,
among other things, that the School District had no duty to provide post-secondary education.
The School District did not expressly offer or reject Troy Academy. …II. DISCUSSIONWhether
the district court accurately applied the statutory and regulatory terms in the IDEA and the
Vermont implementing regulations to J.D.’s educational and emotional history is a mixed
question of law and fact, which we review de novo.We begin with the substantive IDEA claim
because its resolution will facilitate our decision as to the procedural IDEA claim. The
substantive claim presents a matter of first impression: whether an academically gifted child with
an emotional-[74/75]behavioral disability is eligible for special education under the IDEA and the
corresponding Vermont regulations. We agree with the district court that he is not. …Under the
IDEA, the term “children with disabilities” means, among others, children with a “serious
emotional disturbance … who, by reason thereof, need special education and related services.”
§ 1401(a)(1)(A) (emphasis added); see . The federal regulations promulgated under the statute
further define “serious emotional disturbance” as:a condition exhibiting one or more of the
following characteristics over a long period of time and to a marked degree that adversely
affects a child’s educational performance. …(B) An inability to build or maintain satisfactory
interpersonal relationships with peers and teachers;(C) Inappropriate types of behavior or
feelings under normal circumstances;(D) A general pervasive mood of unhappiness or
depression; or(E) A tendency to develop physical symptoms or fears associated with personal or
school problems.. However, neither the IDEA nor the federal regulations define the terms “need
special education” or “adverse effect on educational performance,” leaving it to each State to
give substance to these terms.2. The Vermont Special Education RegulationsThe VSER,
promulgated by the Vermont Department of Education, have been approved by the U.S.
Department of Education. Rule 2362(1) establishes three eligibility criteria for special education
that are consistent with the IDEA:… To be determined eligible for special education … the Basic
Staffing Team must determine that the student:(a) meets one or more disability categories (Rule
2362.1);(b) exhibits the adverse effect of the disability on educational performance; and(c) is in
need of special education.Rule 2362(2)(b) defines “adverse effect of the disability on
educational performance” as follows:that the student is functioning significantly below expected
age or grade norms, in one or more of the basic skills. This determination of adverse effect,



usually defined as 1.0 standard deviation or its equivalent, shall be documented and supported
by two or more measures of school performance. These measures may include but are not
limited to: — parent or teacher observation, grades, curriculum-based measures, work or
language samples, other test results.[75/76]Rule 2362(3) further provides:Unless otherwise
stated in an individual category of disability (Rule 2362.1), basic skill areas are defined as:(a)
oral expression;(b) listening comprehension;(c) written expression;(d) basic reading skills;(e)
reading comprehension;(f) mathematics calculation;(g) mathematics reasoning; and(h) motor
skills.a. “Adverse Effect” Measured by Effect on Basic SkillsThe defendants contend that J.D. did
not meet the “adverse effect” eligibility criterion under Rule 2362(1). Relying on the list of basic
skills in Rule 2362(3), the defendants argue that J.D.’s emotional disability had no adverse effect
on his educational performance because he consistently performed at or above the level of his
age cohorts in each of the enumerated areas. J.D., on the other hand, points out that Rule
2362(3) states that the list of basic skills is used to determine eligibility for special education,
“unless otherwise stated in an individual category of disability.” J.D. interprets Rule 2362(3) to
mean that the basic skills enumerated therein do not apply to a student, such as himself, who
has a disability enumerated in Rule 2362.1. …An emotional-behavioral disability shall be
identified by the occurrence of one or more of the following conditions exhibited over a long
period of time and to a marked degree:. …2. An inability to build or maintain satisfactory
interpersonal relationships with peers and teachers;3. Inappropriate types of behavior or feelings
under normal circumstances;4. A general pervasive mood of unhappiness or depression.J.D.
argues that the 2362.1(1)(h) list, not the 2362(3) list, must be used to discern whether his
emotional-behavioral disability has caused an adverse effect.Based on the language and
structure of the VSER, we have no choice but to reject J.D.’s interpretation. …J.D. also argues
that his educational performance cannot be measured by his grades and achievement test
results alone, which were indisputably at or above the norm for his age group. … Based on the
overwhelming evidence in the record, the district court did not err in concluding that J.D.’s basic
skills, and hence his [76/77]educational performance, were not adversely affected by his
disability within the meaning of the Vermont Rule.J.D., on the other hand, emphasizes his
emotional condition, including his difficulty with interpersonal relationships and negative
feelings. However, while these are signs of an emotional disability, under the statutory and
administrative schemes, they are not measures of an adverse effect on basic skills by which
educational performance must be assessed. …The Rehabilitation Act was enacted to promote,
among other things, the inclusion and integration of persons with disabilities into mainstream
society. See . To this end, § 504 of the Rehabilitation Act provides:No otherwise qualified
individual with a disability in the United States … shall, solely by reason of her or his disability,
be excluded from the participation in, be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial assistance. …In the education field, the
Rehabilitation Act complements the IDEA and the corresponding Vermont regulations. Whereas
the latter authorities require federally funded State and local educational agencies to provide



special education and related services to students who meet specified eligibility criteria, § 504 of
the Rehabilitation Act prohibits such agencies from discriminating against students with
disabilities. The federal regulations promulgated under § 504 with respect to education
provide:A recipient that operates a public elementary or secondary education program shall
provide a free appropriate public education to each qualified handicapped person who is in the
recipient’s jurisdiction, regardless of the nature or severity of the person’s handicap.. An
“appropriate education” within the meaning of § 504 means:regular or special education and
related aids and services that (i) are designed to meet individual educational needs of
handicapped persons as adequately as the needs of nonhandicapped persons are met and (ii)
are based upon adherence to procedures that satisfy the requirements of §§ 104.34, 104.35,
and 104.36.As is apparent from this definition, under the § 504 regulations, a student may have
a viable discrimination claim even if his or her academic performance is satisfactory, provided
the student establishes that he or she does not enjoy equal access to the school’s programs.On
the other hand, the duty to provide a free appropriate public education is not without limits. As
the Supreme Court has explained in the higher education context, the Rehabilitation Act
distinguishes “between the evenhanded treatment of qualified handicapped persons and
affirmative efforts to overcome the disabilities caused by handicaps.” While a federal funds
recipient must offer “reasonable” accommodations to individuals with disabilities to ensure
meaningful access to its federally [77/78]funded program, § 504 does not mandate “substantial”
changes to its program. We have also held that in evaluating the accommodation offered by a
defendant, courts should be “mindful of the need to strike a balance between the rights of [the
student and his parents] and the legitimate financial and administrative concerns of the School
District.”Section 104.33(b)(2) of the federal regulations explains that implementation of an IEP is
one way of ensuring the provision of a free appropriate public education. See . Section 104.33(c)
(3) requires a student with a disability to be placed in a public or private residential program at
no cost to the person or his or her parents if that is necessary to provide a free appropriate
public education. On the other hand, if a federal funds recipient “has made available … a free
appropriate public education to a handicapped person and the person’s parents … choose to
place the person in a private school, the recipient is not required to pay for the person’s
education in the private school.” § 104.33(c)(4).Furthermore, the federal regulations express a
preference for educating qualified persons with disabilities “in the regular educational
environment operated by the recipient unless it is demonstrated by the recipient that the
education of the person in the regular environment with the use of supplementary aids and
services cannot be achieved satisfactorily.” § 104.34(a).The sole issue on appeal with respect to
the § 504 claim is whether the proposed IEP constituted a reasonable accommodation. We find
that it did.As explained above, the multi-component IEP that the School District proposed to J.D.
responded to the major recommendations of his psychologist. In addition to advanced
placement courses at PHS, the program would have given him access to some college-level
courses at a nearby college (presumably at the School District’s expense). Although the IEP



would not have placed J.D. among intellectual peers of his own age, the School District did offer
to provide individual counseling and training in peer relationship skills to cope with his feelings of
isolation and frustration. We do not think that the School District’s refusal to fund J.D.’s
enrollment among intellectual peers of his own age, without more, amounts to discrimination. As
noted above, the § 504 regulatory scheme expresses a preference for mainstreaming students
with disabilities in a school district’s regular school environment, unless that objective cannot be
achieved even with the aid of supplementary services. Here, the overwhelming uncontroverted
evidence shows that J.D.’s academic progress at PHS was exemplary. To the extent he was
emotionally troubled, we cannot say that the counseling component of the IEP was an
unreasonable accommodation, at least until such time, if ever, that it is proven ineffective.The
heart of J.D.’s opposition to the proposed accommodation is that it was not optimal. However, §
504 does not require a public school district to provide students with disabilities with potential-
maximizing education, only reasonable accommodations that give those students the same
access to the benefits of a public education as all other students. …In sum, although we
sympathize with the understandable desire of J.D.’s parents to provide the best possible
education for their academically gifted child, we find no [78/79]error in the district court’s holding
that the defendants did not discriminate against J.D. in violation of § 504 by declining to
reimburse him for tuition and costs at an out-of-state residential school.At bottom, in the matter
before us, we as a court are constrained because this case involves issues of policy that are the
domain of the legislative and administrative branches.MR. I. v. MAINE
SCHOOL ADMINISTRATIVE DISTRICT NO. 55The court found that a school district improperly
denied IDEA eligibility for a child with Asperger’s Syndrome and depressive disorder despite the
school’s claim that the disability had no adverse effect on educational performance. The court
relied in part on state law defining educational performance and on state and federal law
establishing broad standards for special education, and tying the need for special education to
benefit from special education in adversely affected areas of educational performance rather
than overall achievement in school. At the same time, the court affirmed denial of tuition
reimbursement and compensatory education remedies.Howard, Circuit Judge.This case
presents an issue of eligibility for benefits under the Individuals with Disabilities Education Act,
(the “IDEA”). We have previously noted that such issues can require a “difficult and sensitive”
analysis. … This case is no exception. The appellant, Maine School Administrative District No.
55 (“the district”), appeals the district court’s determination that the appellees’ daughter (“LI”)
qualifies as a “child with a disability” eligible for special education and related services under the
IDEA as a result of her Asperger’s Syndrome. The appellees (“Mr. and Mrs. I” or “the parents”)
cross-appeal the district court’s rulings that (1) even though LI was entitled to IDEA services, her
parents were not entitled to reimbursement of their expenses in unilaterally placing LI in a private
school following the district’s refusal to provide those services and (2) the district would not be
separately ordered to provide compensatory education services to reverse the effects of that
decision on LI’s progress. We affirm the judgment of the district court.I.We begin with an



overview of the statutory framework. The IDEA provides funding to each state “to assist [it] to
provide special education and related services to children with disabilities,” , provided that “[a]
free appropriate public education is available to all children with disabilities residing in the state.
…” Id. § 1412(a)(1)(A). In this sense, a “free appropriate public education” encompasses
“special education and related services,” id. § 1401(9), including “specially designed instruction,
at no cost to parents, to meet the unique [79/80]needs of a child with a disability. …” Id. §
1401(29).To receive special education and related services under the IDEA, a child must qualify
as a “child with a disability.” In relevant part, a “child with a disability” is a child(i) with mental
retardation, hearing impairments (including deafness), speech or language impairments, visual
impairments (including blindness), serious emotional disturbance (referred to in this chapter as
“emotional disturbance”), orthopedic impairments, autism, traumatic brain injury, other health
impairments, or specific learning disabilities; and(ii) who, by reason thereof, needs special
education and related services.Id. § 1401(3)(A). The Secretary of Education has promulgated a
regulation defining each of the categories of disability set forth in § 1401(3)(A)(i). Those
definitions, so far as they are relevant here, require that each of the enumerated conditions
“adversely affect[] a child’s educational performance” to constitute a disability. (autism), (c)(4)(i)
(emotional disturbance), (c)(9)(ii) (other health impairment).The IDEA places the burden of
identifying children with disabilities upon each state. . In deciding whether a particular student
has a disability under the IDEA, Maine uses a “pupil evaluation team,” or “PET,” 05-071-101 Me.
Code. R. § 9.4 (2006), consisting of the student’s parents, a representative from the school
district, and a number of educational and other professionals. Id. § 8.6; see also . Though the
members of the PET attempt to achieve consensus on this issue, the school district retains the
“ultimate responsibility to ensure that a student is appropriately evaluated” for IDEA eligibility.
05-071-101 Me. Code. R. § 8.11(C).The parents of a child deemed ineligible for IDEA benefits
can challenge that determination before an impartial hearing officer. , , . After the hearing, the
officer issues a final administrative decision, accompanied by findings of fact. Id. §§ 1415(h)(4),
(i)(1)(A). Any party aggrieved by the decision can then file a civil action in federal district court.
Id. § 1415(i)(2)(A). Then the “trial court must make an independent ruling based on the
preponderance of the evidence, but the Act contemplates that the source of that evidence
generally will be the administrative hearing record, with some supplementation at trial.” , aff’d
sub nom. (“Burlington”); see also .In keeping with this approach, the district court referred the
case to a magistrate judge for proposed findings and a recommended disposition, see , which
were made based on the facts adduced at the due process hearing and supplemental evidence
submitted by the parents. The district court, in the absence of an objection from either side,
accepted the magistrate’s proposed findings wholesale. In the continued absence of any
challenge to these factual findings, we take the same tack.[80/81]II.A.LI attended Cornish
Elementary School in Cornish, Maine, until 2003. Though she excelled academically, by the
fourth grade she began to experience sadness, anxiety, and difficulty with peer relationships.
These problems persisted into the fifth grade, when LI sought to distance herself physically from



most of her classmates. Her parents sought psychological counseling for LI and she started
taking a prescription anti-depressant. Her grades also dropped from “high honors” to “honors.”
As the school year progressed, however, LI became more successful at interacting with her
peers and participating in class.During the summer recess preceding sixth grade, LI asked her
mother, as she had the previous summer, to allow her to be home-schooled. LI also expressed
her desire to attend The Community School (“TCS”), a private school in South Tamworth, New
Hampshire, where her older sister had matriculated. Nevertheless, LI started the 2003-2004
school year at Cornish, where Mrs. I believed her daughter would benefit, in particular, from her
assigned sixth grade teacher.By mid-September, however, LI was “slacking off” in her academic
work and regularly missing school, prompting a meeting between her teacher and Mrs. I. At this
meeting, also attended by LI, Mrs. I noticed cuts or scratches on her daughter’s arms; the
teacher offered that LI might have inflicted those wounds on herself during her “lengthy
bathroom breaks” from class. According to the teacher, LI was also having continued trouble
relating with her peers due to a “serious lack of awareness” of their social and emotional states,
which bordered on “hostility.” The teacher added that she could not “reach” LI, who had refused
to complete assignments and shown a “passive resistance to meeting learning goals.” Yet the
teacher considered LI “a very bright young girl with strong language and math skills … capable
of powerful insights in her reading and writing. …”The teacher and Mrs. I came up with a
“contract” that would have entitled LI to study more advanced topics in her areas of interest in
November if she satisfactorily completed her assignments for October. As October approached,
however, LI refused to sign the contract and stayed home from school on both September 30
and October 1. On October 1, following an argument with Mrs. I over one of LI’s academic
assignments, LI deliberately ingested excessive quantities of one her prescription drugs and two
over-the-counter medications in a suicide attempt.LI spent the balance of the day in the
emergency room at a nearby hospital and was discharged with instructions to remain out of
school for two days under high safety precautions. The hospital social worker also directed Mr.
and Mrs. I to “share with [LI] something that would change in her life, and produce a positive
impact on her emotional functioning.” Based on LI’s comments to hospital personnel that she
hated school, Mr. and Mrs. I told her that she would not have to return to Cornish Elementary and
discussed enrollment at TCS as an alternative.In the wake of her attempted suicide, LI met with
a new counselor, who, suspecting that LI might suffer from Asperger’s Syndrome, referred her to
Dr. [81/82]Ellen Popenoe for neuropsychological testing.1 Mr. and Mrs. I conveyed this
information, as well as the news of LI’s suicide attempt, to the district’s director of special
services, Jim McDevitt. They added that LI would not return to Cornish Elementary “for the time
being” and that they were looking at other options, including TCS. McDevitt explained the
process for seeking reimbursement from the district for placing LI in a private school and also
told the parents that the district planned to convene a pupil evaluation team for LI at the end of
the month. At that meeting, the PET decided that LI should receive up to ten hours of tutoring
outside of school each week pending completion of her neuropsychological testing.The testing,



finished by early November, further suggested that LI had Asperger’s Syndrome, as well as
adjustment disorder with depressed mood. Popeneo, the neuropsychologist, observed that LI
“experiences significant limitations in many areas of adaptive skills” and executive skills, “which
likely contribute[s] to her behavioral and emotional difficulties.” These behavioral difficulties,
particularly LI’s poor pragmatic language abilities and restricted range of social interests,
supported a diagnosis of Asperger’s. Popeneo recommended that LI begin seeing both a social
skills coach, who would help her develop social abilities and judgment, and a therapist familiar
with Asperger’s, who would use a cognitive-behavioral approach.Popeneo also recommended
that LI undergo a speech-language evaluation, which was completed in January 2004 by Amber
Lambke, a speech-language pathologist. Lambke observed that LI suffered “significant social
understanding deficits which impact her overall emotional and social well-being.” Like Popeneo,
Lambke recommended that LI receive direct teaching of social skills.In the meantime, McDevitt
told Mrs. I that he would attempt to find LI a tutor in accordance with the PET’s decision. Mrs. I
had not heard back from him by November 10, however, so she started home-schooling LI.
Despite additional prodding by Mrs. I in November and December, the district never provided a
tutor as ordered by the PET, nor explained its failure to do so. While LI preferred home-schooling
to attending Cornish Elementary, Mrs. I was having trouble getting LI to complete her
assignments, and her counselor believed that LI should resume formal schooling.On January 5,
2004, LI began attending TCS. Although she was withdrawn and isolated at the outset, over time
LI developed positive relationships with some of her peers. She also thrived academically,
completing assignments at the seventh- and eighth-grade level with ease. TCS, however,
provided LI with neither the direct teaching of social skills nor the cognitive behavioral therapy
that had been recommended as treatment for her Asperger’s.When the PET reconvened in early
March, it accepted Popenoe’s conclusion that LI suffered from both Asperger’s and adjustment
disorder with depressed mood. The PET also agreed that LI needed social skills and pragmatic
language instruction. The PET, however, could not reach consensus on whether LI qualified
[82/83]as a “child with a disability” under the IDEA. The district’s representatives argued that LI’s
condition, whether denominated “autism,” “emotional disturbance,” or “other health impairment,” ,
had not affected her academic performance “to a marked degree” or “over a long period of time,”
which they deemed essential to IDEA eligibility. The district then issued a “prior written notice,”
id. § 1415(b)(3), announcing its refusal to offer special education services on the stated basis of
“no significant adverse effect on education.” The district instead asked the PET to consider LI’s
eligibility for services under the Rehabilitation Act, .At its next meeting, the PET identified LI as a
“qualified individual with a disability” under the Rehabilitation Act, id. § 794(a), and
recommended an array of services. These included close supervision throughout the school
day; instruction in “social pragmatics”; access to the district’s existing gifted and talented
programming as well as additional programming provided through a consultant to be hired by
the district; and placement in any elementary school within the district. The district also offered
to supply a tutor to work with LI for three hours each day to ease her eventual transition back to



the classroom.Mr. and Mrs. I objected to this proposal as inadequate and unduly restrictive,
given LI’s success in a classroom environment at TCS and her apprehension over returning to
public school. They wanted LI to remain at TCS for the balance of the academic year with a view
toward beginning her transition back to public school in September 2004, and notified the district
that they intended to seek reimbursement under the IDEA for LI’s attendance at TCS. LI
completed the 2003-2004 academic year at TCS, and stayed on for the 2004-2005 and
2005-2006 school years as well. While she has done well academically, she continues to
experience “atypical” peer relationships and spent the summer of 2004 shunning her TCS
classmates in favor of solitary pursuits. LI also generally refuses to go outdoors or to eat more
than a severely limited variety of foods. Her current social worker believes that, without social
skills coaching, LI is unlikely to master the flexible thinking, problem solving, teamwork, and
communication abilities she will need for employment in the future.B.After the final PET
decision, Mr. and Mrs. I requested a due process hearing to challenge the district’s refusal to
identify LI as a child with a disability under the IDEA. The hearing officer upheld the district’s
decision that LI was ineligible for IDEA services. The hearing officer noted the parties’
agreement that LI had Asperger’s and a depressive disorder, making her “a troubled young
woman,” but further observed that she was not entitled to IDEA benefits unless these disabilities
“ ‘adversely affect[ed]’ [her] educational performance.”The hearing officer recognized that both
the IDEA and Maine’s implementing regulations define “educational performance” to include
more than just academic proficiency, but concluded that the IDEA does not call for services “to
address social and emotional needs when there are no academic needs.” Accordingly, because
LI “completes homework independently, is well behaved in class, is successful at test taking and
successfully completes projects,” the hearing officer determined that “neither the [IDEA] nor the
Maine Special Education Regulations [83/84]require a school district to provide special
education services to address what is essentially a mental health issue.”In response, Mr. and
Mrs. I commenced an action in the district court, which, as we have noted, referred the case to a
magistrate judge. The magistrate judge determined that the hearing officer erred in treating LI’s
lack of academic needs as dispositive of her IDEA eligibility when the correct standard, he
believed, is whether a disability “manifest[s] itself in an adverse effect on the child’s ability to
learn.” Nevertheless, the magistrate judge ruled that LI did not meet this standard because her
condition did not adversely affect her achievements as measured by any of the criteria Maine
uses to define “educational performance.” While the magistrate judge recognized that LI had
fallen short of these benchmarks during the period in the fall of 2003 when she had repeatedly
missed school and attempted suicide, he considered this episode too short-lived “to trigger
eligibility for special-education services.”The district court, however, rejected the magistrate
judge’s recommended decision, concluding that LI’s “condition did adversely affect her
educational performance as Maine defines that term and that the events of the fall of 2003
cannot be isolated from [her] underlying condition.” The district court determined that LI’s
Asperger’s had exerted an adverse effect on her educational performance as measured by state



criteria, most significantly in the areas of socialization and communication. The district court also
disagreed with the view that any downturn in LI’s educational performance was too fleeting to
constitute an “adverse effect.” Reasoning that neither the Maine regulations defining the
disabilities listed in § 1401(3)(A)(i) nor their federal counterparts used any restrictive modifier in
conjunction with the term “adversely affects,” the district court ruled that “any negative effect
should be sufficient” to constitute a disability under the IDEA.Turning to the second prong of the
IDEA’s eligibility standard, , the district court concluded that LI needed special education and
related services by reason of her disability. First, the district court found that the PET had agreed
to provide LI with a number of accommodations that fit the definition of “special education” under
both the IDEA and Maine law, including one-on-one tutoring and instruction in social pragmatics.
Second, observing that “the PET, the experts, the School District and the parents all initially
believed that [LI] ‘needed’ the identified services,” the district court decided to “hold the parties
to their original understandings” and therefore treated “need” as an uncontested issue. Based on
its determination that LI satisfied both elements of the IDEA eligibility test, the district court
ordered the district “to convene a PET meeting … to develop an IEP for [LI] that meets her
unique needs as a student with Asperger’s Syndrome and a depressive disorder.”The district
court also considered the parents’ requests for additional relief: reimbursement of their
expenses in unilaterally placing LI at TCS, and compensatory education to make up for the
district’s failure to identify her as eligible under the IDEA. Though the district court found that Mr.
and Mrs. I had given the requisite notice of the unilateral placement under Maine law, the court
also ruled that their decision to enroll LI at TCS was not “ ‘reasonably calculated to enable [her]
to receive educational benefits’ ” so as to entitle them to reimbursement. [84/85]Finally,
reasoning that LI’s “IEP will necessarily take into account the effect of the school district’s failure
to identify and offer [LI] special education services earlier,” the district court did not separately
grant the parents’ request for compensatory education.III.The district challenges the district
court’s conclusion that LI qualifies as a “child with a disability” under the IDEA. While we have
never expressly set forth our standard of review for a district court’s decision on IDEA eligibility,
we have treated “ultimate determinations in cases under the Act” as mixed questions of fact and
law. We agree with the parties that whether a student qualifies as “a child with a disability” under
§ 1401(3) also poses a mixed legal and factual inquiry. Mixed questions generally “fall along a
degree-of-deference continuum, ranging from non-deferential plenary review for law-dominated
questions, to deferential review for fact-dominated questions.” . But we need not decide at the
moment where along the continuum the question of IDEA eligibility falls, as the parties agree
that we should review the question for clear error.The district maintains, however, that the district
court arrived at its conclusion that LI is a “child with a disability” only through a series of legal
errors. First, the district argues that the district court misread the terms “adversely affects” and
“educational performance” as they appear in the regulatory definitions of the disabilities
attributed to LI, improperly extending the breadth of § 1401(3)(A)(i). Second, the district claims
that the district court similarly misinterpreted the term “special education” as it appears in §



1401(3)(A)(ii), the second prong of the test for IDEA eligibility. The district also challenges the
determination that it effectively waived the opportunity to dispute LI’s need for special education.
We review these rulings of law de novo.A.1.Though the IDEA “establishes a basic floor of
education” for children with disabilities, guaranteeing them “[a] free appropriate public
education,” , it does not displace the states from their traditional role in setting their own
educational policy. Each state thus remains free to calibrate its own educational standards,
provided it does not set them below the minimum level prescribed by the statute.As we have
seen, the right to special education and related services under the IDEA extends to children
“with” one or more of a variety of disabilities, , “who, by reason thereof, need[] special education
and related services.” Id. § 1401(3)(A)(ii). The IDEA does not itself define any of the qualifying
disabilities listed in § 1401(3)(A)(i), though the Department of Education has issued a regulation
fleshing them out. . The regulatory definitions, with one exception not relevant here, state, among
other requirements, that each [85/86]condition must “adversely affect[] a child’s educational
performance.” Id. § 300.8(c)(1)–(c)(13). In keeping with the IDEA’s respect for state policy
judgments, however, the regulation does not expand upon this phrase, “leaving it to each state
to give substance to these terms.”It is here that the district’s argument as to the proper scope of
§ 1401(3)(A) begins to encounter difficulty. While Maine’s Department of Education has
promulgated its own regulation defining the disabilities recognized under the IDEA, those
definitions simply ape their federal counterparts, including the requirement that a disability
“adversely affect[] the student’s educational performance.” 05-071-101 Me. Code. R. §§ 3.2–3.14
(2006). The regulation, like its federal cousin, also does not further elaborate on this phrase,
although Maine has adopted its own definition of “educational performance” for IDEA
purposes:The term “educational performance” includes academic areas (reading, math,
communication, etc.), non-academic areas (daily life activities, mobility, etc.), extracurricular
activities, progress in meeting goals established for the general curriculum, and performance on
State-wide and local assessments.Id. § 2.7. Despite this expansive notion of educational
performance, and in the absence of any regulatory guidance as to the term “adversely affects,”
the district asks us to hold that a child meets the first criterion of IDEA eligibility in Maine “only if
the student’s condition imposes a significant negative impact on the child’s educational
performance … limited to those areas of performance actually being measured and assessed
by the local unit, in accordance with law.” We decline to do so.At the outset, Maine does not look
only at “areas of performance actually being measured and assessed by the local unit” when
determining whether a child has a disability under the IDEA. That much is clear from the
regulatory definition of “educational performance” itself, which counts “performance on state-
wide and local assessments” as just one of a number of different indicators embraced by the
concept. As the district points out, the term “general curriculum,” which also appears in the
definition of educational performance, has a narrower meaning under the regulations, i.e., “the
school administrative unit’s local curriculum for grades K-12 which incorporate the content
standards and performance indicators of the Learning Results.” 05-071-101 Me. Code. R. § 2.11.



Based on this definition, the district argues that “educational performance” encompasses only
those “performance indicators” measured as part of the local curriculum. Even if the district’s
reading of “general curriculum” is correct, however, the fact remains that a student’s progress in
that regard comprises but one of the aspects of “educational performance” as defined by the
regulation. More far-ranging measurements, such as “academic areas” and “non-academic
areas,” are also included.As the magistrate judge and the district court observed, Maine’s broad
definition of “educational performance” squares with the broad purpose behind the IDEA: “to
ensure that all children with disabilities have available to them a free and appropriate public
education that emphasizes special education and related services designed to meet their
unique needs and prepare them for further education, employment, and independent living.” .
We have likewise [86/87]held that the IDEA entitles qualifying children to services that “target ‘all
of [their] special needs,’ whether they be academic, physical, emotional, or social.” It is true that
we have also stated that IDEA services need not address “problems truly ‘distinct’ from learning
problems.” ; see also (noting that, in determining adequacy of IEP for emotionally disturbed boy,
“[t]he question is whether [his] behavioral disturbances interfered with the child’s ability to
learn”). But it does not follow, as the hearing officer wrongly concluded, that a child without
“academic needs” is per se ineligible for IDEA benefits, especially when the state has
conditioned eligibility on a standard that explicitly takes “non-academic areas” into account. In
other words, as the district admits, “educational performance in Maine is more than just
academics.”In light of Maine’s broad notion of “educational performance” as the standard of
IDEA eligibility, we see no basis for restricting that standard to “areas of performance actually
being measured and assessed by the local unit.” Indeed, “there is nothing in IDEA or its
legislative history that supports the conclusion that … ‘educational performance’ is limited only
to performance that is graded.” See Robert A. Garda, Jr., Untangling Eligibility Requirements
Under the Individuals with Disabilities Education Act, . To be sure, some states have adopted
more circumscribed criteria for identifying children with disabilities under the IDEA, requiring, for
example, that a student perform poorly in a specific area of “basic skills.” Maine, however, has
chosen not to do so.2 We therefore decline the district’s invitation to reformulate state
educational policy by narrowing the indicia of educational performance used as the test for IDEA
eligibility under Maine law. The district court properly articulated this standard as “whether [LI’s]
condition adversely affected her performance in any of the educational areas Maine has
identified.”The district also argues that the district court misconstrued the “adversely affects”
component of the test to include disabilities with “any adverse effect on educational
performance, however slight. …” The correct formulation, the district urges, requires “some
significant impact on educational performance.” In rejecting this proposal, the district court
reasoned that the phrase “adversely affects,” as it appears in the relevant regulations, “has no
qualifier such as ‘substantial,’ ‘significant,’ or ‘marked,’ ” and declined to infer such a limitation
“from Maine’s regulatory silence.” We agree with this interpretation of the “adversely affects”
standard.Though the district marshals a number of arguments in support of its contrary position,



they all sound a common theme: that an unlimited definition of “adversely [87/88]affects” will
qualify every child with one of the listed disabilities — no matter how minor — for IDEA benefits.
This contention, however, overlooks the structure of the IDEA’s eligibility standard, which
requires not only that a child have one of the listed conditions, § 1401(3)(A)(i), but also that, “by
reason thereof,” the child “needs special education and related services,” id. § 1401(3)(A)(ii). So
a finding that a child meets the first criterion because his or her disability adversely affects
educational performance — to whatever degree — does not itself entitle the child to special
education and related services under the IDEA. See Mark C. Weber, Special Education Law and
Litigation Treatise § 2.2(1), at 2:4 (2d ed. 2002); . The child must also need special education
and related services by reason of the disability.In fact, an adverse effect on educational
performance, standing alone, does not even satisfy the first prong of the eligibility test. The
child’s condition must also possess the additional characteristics required by the regulatory
definitions of each of the disabilities enumerated in § 1401(3)(A)(i). See ; 05-071-101 Me. Code.
R. §§ 3.2–3.14. For example, to meet the first part of the eligibility standard on the basis of
autism, a child must have “[1] a developmental disability [2] significantly affecting [3] verbal and
[4] nonverbal communication and [5] social interaction, [6] generally evident before age three, [7]
that adversely affects a child’s educational performance.” ; 05-071-101 Me. Code. R. § 3.2. Thus,
the “adversely affects educational performance” requirement serves as but one of a list of
factors that must be present for a child’s condition to qualify as a disability under § 1401(3)(A)(i)
— and, to receive IDEA benefits, the child must also need special education and related
services by reason of the disability under § 1401(3)(A)(ii). The district court’s interpretation of
“adversely affects,” then, is unlikely to loose the torrent of IDEA claims forecast by the district
and its amici.The district’s specific arguments fare no better. The district contends that § 1401(3)
(A)(i) fails to put the states on notice that, as a condition of accepting federal money under the
IDEA, they are required to provide benefits to children whose conditions have merely an
“adverse effect” on their educational performance. It is true that “when Congress attaches
conditions to a State’s acceptance of federal funds” pursuant to its Spending Clause authority,
“the conditions must be set out unambiguously” so that each state can intelligently decide
whether to take the money and its accompanying obligations. (internal quotation marks omitted).
Based on this principle, the Supreme Court has held that whether the IDEA imposes a particular
obligation on the states depends, at the outset, on whether the IDEA “furnishes clear notice
regarding the liability at issue. …” Id.The principal place to look for such notice, of course, is the
text of the IDEA itself. The district asserts that the language of § 1401(3)(A)(i) fails to clarify that
a state’s duty to provide IDEA benefits extends to children with disabilities having only an
adverse effect on educational performance. In fact, the district argues, the statute — through its
use of the term “disability” — limits that duty to children whose conditions “significantly impact
educational performance.” We disagree.To properly understand “disability” as it appears in the
IDEA, we do not, as the [88/89]district implores, resort to dictionary definitions of the word
“disable,” but to § 1401(3)(A)(i), which functions as the first part of the statutory definition of



“child with a disability.” Section 1401(3)(A)(i), as the district court observed, does not include the
qualifying language urged upon us by the district, but simply defines “child with a disability” as a
child “with” one of a number of specific conditions.The district also directs us to the more
restrictive meaning of the term “disability” under Title II of the Americans with Disabilities Act and
the Rehabilitation Act. Because the IDEA contains its own definition of the term, however, its
appearance in other acts of Congress is of little moment. …Given the express definition of
“disability” set forth in § 1401(3)(A)(i), we need look no further to conclude that the statute
sufficiently articulates the first prong of the standard for IDEA eligibility and, in so doing,
adequately informs the states of the extent of their obligations. The district and its amici
nevertheless argue that this standard, as interpreted by the district court, flies in the face of
congressional admonishments against identifying too many students as “children with
disabilities” under the IDEA. It is true that, in amending the Act in 1997, Congress voiced
concern about “over identifying children as disabled when they may not be truly disabled …
particularly in urban schools with high proportions of minority students. …” H.R. Rep. No. 105-95,
at 89 (1997), reprinted in 1997 U.S.C.C.A.N. 78, 86. To remedy this problem, Congress changed
the formula for calculating the funds due each state under the IDEA from one “based on the
number of children with disabilities to a formula based on census and poverty. …”Notably,
though, Congress thought this shift — rather than any alteration to the eligibility criteria —
sufficient to address the over-identification problem. Congress specifically stated, in fact, that
the change to the funding formula “should in no way be construed to modify the obligation of
educational agencies to identify and serve students with disabilities.” Id. at 88, 1997
U.S.C.C.A.N. at 85. Congress eschewed any change to the eligibility standard not only in 1997,
but also in 2004, when it amended the IDEA again. Individuals with Disabilities Education
Improvement Act of 2004, Pub. L. No. 108-446, § 602(3)(A), 118 Stat. 2647, 2652, codified at .
The Department of Education similarly declined, by and large, to tinker with its definitions of the
§ 1401(3)(A)(i) disabilities when it issued regulations in response to the amended Act. 71 Fed.
Reg. 46,540, 46,549–46,551 (Aug. 14, 2006). Thus, although the district and its amici argue that
an over-identification problem persists, we cannot tighten the standard for IDEA eligibility when
Congress itself has chosen not to do so.3The legislative history, then, only strengthens our
conviction that § 1401(3)(A)(i), [89/90]as construed by the district court, does not offend the
Spending Clause by springing hidden liabilities upon participating states. Furthermore, as the
district acknowledges, states deciding whether to enter into the IDEA bargain also have the
benefit of the federal regulation defining the disabilities set forth in § 1401(3)(A)(i). Those
definitions, again, specifically require that each disability (save one) “adversely affect[] a child’s
educational performance.” . They do not contain the limiting language urged by the district, i.e.,
“significantly impacts educational performance.”We reject the district’s argument that such a
limitation lurks in the term “adversely,” which the district equates with “calamitously” or
“perniciously” on the authority of an unabridged dictionary. We think it considerably more likely
that federal regulators used “adverse” in its ordinary sense, namely “against.” Black’s Law



Dictionary 58 (8th ed. 2004); see also Webster’s Third New International Dictionary of the
English Language (Unabridged) 31 (1993) (giving primary definition of “adverse” as “acting
against or in a contrary direction”). In this way, the regulation sensibly demands that a disability
cannot qualify a child for IDEA benefits unless it has a negative effect on educational
performance; no effect, or a positive one, will not do. The regulation does not, however, put any
quantitative limit, “significant” or otherwise, on the disability.Maine’s regulation, cribbed from ,
also requires no particular degree of impact on educational performance. 05-071-101 Me. Code.
R. §§ 3.2–3.14. This fact alone distinguishes this case from the decisions of other courts, cited
by the district, which derived a higher standard from state law. See ; ; . In J.D., for example, the
Second Circuit considered a Vermont regulation that defined “adverse effect of the disability on
educational performance” to require a determination “that the student is functioning significantly
below expected age or grade norms, in one or more of the basic skills.” (internal quotation marks
omitted). This provision further required that the “determination of adverse effect, usually defined
as 1.0 standard deviation or its equivalent, shall be documented and supported by two or more
measures of school performance,” which were themselves specified by the regulation. Id. Based
on this standard, the Second Circuit concluded that the child did not qualify for IDEA benefits
because he was “unable to identify at least two school performance measures that point to an
adverse effect,” despite his emotional-behavioral disability. .The Second Circuit reached its
decision in J.D., then, by applying the highly specific definition of “adversely affects educational
performance” set forth in state law, not by imposing its own gloss on that language, as the district
invites us to do here. For the reasons we have stated, we decline that invitation. States wishing
to put meat on the bones of the “adversely affects” standard are free to do so — provided, of
course, they do not transgress the “floor” of substantive protection set by the IDEA.4 On its own,
however, the federal regulation does not contain the [90/91]“significant impact” requirement the
district desires, and we cannot put it there. The district court correctly ruled that any negative
impact, regardless of degree, qualifies as an “adverse effect” under the relevant federal and
state regulations defining the disabilities listed in § 1401(3)(A)(i).2.Because the district court
applied the right standard, we review its determination that LI has one of the disabilities included
in § 1401(3)(A)(i) “for clear error on the record as a whole.” We find none. As the hearing officer
noted, the parties agree that LI suffers from Asperger’s, manifested in her poor pragmatic
language skills and social understanding difficulties, as well as from a depressive disorder
brought on by the stress of managing these problems; indeed, the district has never questioned
the opinions of LI’s neuropsychologist and speech therapist in this regard. The parties disagree,
however, on whether these conditions have adversely affected LI’s educational performance in
light of her strong grades, generally nondisruptive classroom behavior, and what the district
court called her “undisputed intellectual ability.” In a lengthy written opinion, the district court
tackled this issue head on, ultimately finding that, despite LI’s above-average academic
performance, “many of [her] social and communication deficits, including her isolation,
inflexibility, and self-mutilation during schooltime, are precisely in the content areas and skills



that Maine mandates educationally.” This finding, the district court reasoned, compelled the
conclusion that LI’s disability had exerted an adverse effect on her educational performance
under the governing standard.Much of the district’s challenge to this outcome relies on its
contention that the district court applied the “adversely affects educational performance” test too
leniently, which we have already rejected. A few of the district’s supplemental points, however,
merit additional discussion. First, the district argues that the district court mistakenly gauged LI’s
educational performance on the basis of selected “performance indicators,” see 05-071-131 Me.
Code R. §§ 1–8, that Maine has developed to measure students’ proficiency in various “content
standard subject areas.” . This was error, the district asserts, because Maine does not mandate
the actual use of the performance indicators by local school districts, but has simply instructed
them to develop their own “local assessment systems.” Id. § 6202-A. While we have our doubts
about this proposition, see 05-071-127 Me. Code R. § 4.02 (requiring each district to “implement
a local assessment system as the measure of student progress on achievement of the content
standards of the system of Learning Results established in” 05-071-131 Me. Code R. §§ 1–8),
the district court did not assess LI’s educational performance solely by reference to the
performance indicators. Our review of the record convinces us that, even if the district court
erred by also using the performance [91/92]indicators to measure LI’s educational performance,
the error did not affect the outcome of its analysis.In particular, the district court found that LI had
difficulty with “communication,” an area of “educational performance” specifically incorporated in
Maine’s definition of that term for IDEA purposes. The district disputes this finding, emphasizing
certain aspects of both her educators’ observations and the results of the testing conducted by
Popeneo and Lambke. The district court, however, focused on other aspects of those materials,
such as the educators’ reports of LI’s “distancing” herself from her teachers and peers and, most
significantly, the experts’ express conclusions that LI had “poor pragmatic language skills” and
“significant social understanding deficits.” The district court was by no means required to second-
guess these conclusions, especially after they had been unreservedly accepted by both the
districts’ representatives at the PET and the hearing officer. Though the record of the
administrative hearing might permit a different view, the district court did not commit clear error
in finding that LI’s Asperger’s has impaired her ability to communicate.Moreover, the district
court’s ruling that LI had demonstrated an adverse effect on her educational performance did
not rest solely on her deficits in communication, but also on other difficulties implicating “the
career preparation component of the Maine general curriculum.” The district does not question
that “career preparation” — which comprises one of the “content standards” dictated by statute, ,
rather than one of the “performance indicators” established by regulation — is irrelevant to the
“educational performance” inquiry for purposes of the IDEA. Indeed, the IDEA exists, in part, to
ensure children with disabilities receive an education preparing them for employment. . Nor does
the district question the lower court’s specific finding, consistent with the opinion of LI’s current
social worker, that a number of LI’s symptoms have hindered her in this area. . This finding was
itself an adequate basis for the district court’s conclusion that LI’s educational performance has



suffered, even if, as the district argues, her condition has not impacted her communication
skills.Second, the district argues that the impact of LI’s condition on her educational
performance, which it sees as limited to her suicide attempt and the events immediately
preceding it in the fall of 2003, was not sustained enough to constitute an adverse effect.
Though the magistrate judge accepted this point of view, the district court disagreed, treating the
suicide attempt as simply the darkest point in the spectrum of LI’s educational difficulties. There
is ample support for this approach in the record. …Third, the district charges that the district
court “committed legal error” by ruling that LI met the first prong of the standard for IDEA
eligibility without assigning her one of the disabilities listed in § 1401(3)(A)(i). As we have
pointed out, that a condition “adversely affects a child’s educational performance” functions as
just one of the essential elements of each of the qualifying disabilities as defined in the
regulation, so a determination that a child has one of those disabilities would ordinarily demand
a showing as to each of those elements. Here, however, the district court specifically noted that,
while the parties were at odds as to whether [92/93]LI’s condition adversely affected her
educational performance, they were in agreement that her condition otherwise “fit[] within those
enumerated” by § 1401(3)(A)(i). The district has not questioned this observation. …B.The district
also argues that the district court misapplied § 1401(3)(A)(ii), which requires that a child “need[]
special education and related services” as a result of his or her disability in order to qualify for
them under the IDEA. The district asserts two errors: first, the district court used the wrong
definition of “special education,” and, second, it found that the district had waived any argument
that LI does not “need” special education based on the position it took before the PET and the
hearing officer. We believe the district court correctly defined “special education” under § 1401(3)
(A)(ii). We do not decide, however, whether the district court properly treated the “need” issue as
waived, because the district has not adequately explained to us why LI does not need special
education, even under its view of the proper standard for making that determination.1.The IDEA
defines “special education,” in relevant part, as “specially designed instruction, at no cost to
parents, to meet the unique needs of a child with a disability. …” . A federal regulation,
promulgated by the Department of Education, elaborates:Specially designed instruction means
adapting, as appropriate to the needs of an eligible child … , the content, methodology, or
delivery of instruction —(i) To address the unique needs of the child that result from the child’s
disability; and(ii) To ensure access of the child to the general curriculum, so that the child can
meet the educational standards within the jurisdiction of the public agency that apply to all
children.. As the district court noted, Maine law also contains its own definition of “special
education”: “classroom, home, hospital, institutional or other instruction; educational diagnosis
and evaluation; transportation and other supportive assistance, services, activities, or programs,
as defined by the commissioner [of education], required by exceptional students.”5 (1993).The
district court ruled that a number of the interventions recommended by [93/94]Popeneo and
Lambke, and included in the services offered by the PET under the Rehabilitation Act, were
“special education” within the meaning of federal law as well as “under Maine’s broader



definition.” In challenging this conclusion, the district principally argues that the district court
misinterpreted Maine law to exceed IDEA requirements as to the definition of “special
education.” We have little trouble with the district court’s interpretation, given the expansive
language of , but, in any event, that provision was not essential to the district court’s view that LI
needs special education. The district court also specifically ruled that certain of the services
recommended for LI constituted “special education” as defined by federal law.[54/55]Chapter
2ELIGIBILITY AND EVALUATIONA. INTRODUCTIONFactors that determine whether a student
is eligible for special education and related services are defined by statute. Simply put, students
must first be located (starting with the Child Find requirements, which are applicable at all ages),
then evaluated, and, finally, appropriately served. This chapter begins with the statutory and
regulatory requirements defining a student’s eligibility under IDEA and section 504. Then, cases
further illustrating some of the eligibility and evaluation concepts are discussed in regard to
particular disabilities, to the IDEA requirement that the student be in need of special education
and related services as a result of such disabilities, and to particular conditions and situations
where equality of access to programs or services is an issue.B. STATUTORY AND
REGULATORY REQUIREMENTSEligibility for special education and related services is defined
primarily by federal and state statute and implementing regulations, particularly the Individuals
with Disabilities Education Act and section 504 of the Rehabilitation Act of 1973.1. IDEAUnder
the Individuals with Disabilities Education Act the definition of eligibility for special education and
related services has three core parameters: age, specified disability, and the need for services.
All three are necessary prerequisites. See .As to age, children aged six through seventeen are
squarely within the requirement of IDEA that a free appropriate public education be provided.
For children aged three through five and eighteen through twenty-one, services are required to
the same extent that children of these ages without disabilities are so served. Beyond these
requirements, there is an obligation under Child Find to locate and evaluate all children at risk,
even those who might not be currently eligible to receive services. The state is specifically
obligated to ensure that “all children with disabilities residing in the State, including children with
disabilities who are homeless children or are wards of the State, and children with disabilities
attending private schools, regardless of the severity of their disability, and who are in need of
special education and related services, are identified, located, and evaluated.” . School districts
may satisfy the public notice component of this requirement by putting notices in newspapers,
posting [55/56]information on the district web site, making public service announcements on
broadcast media, placing posters at public and private school buildings, placing inserts in
government mailings, and training private school personnel about referral processes. See
generally (finding district’s child find efforts to be adequate). Child find receives detailed
treatment in , cert. denied, , found infra Part F.Additionally, Part C of IDEA, discussed in more
detail infra Chapter 13 (Early Childhood Programs), establishes a comprehensive program of
early intervention for infants and toddlers with disabilities and their families. Many children with
developmental disabilities receive evaluation and services under that program.As to disabling



condition, IDEA defines “child with a disability” as a child “with intellectual disabilities, hearing
impairments (including deafness), speech or language impairments, visual impairments
(including blindness), serious emotional disturbance … , orthopedic impairments, autism,
traumatic brain injury, other health impairments, or specific learning disabilities.” . Each of these
disabilities is further defined by implementing regulation. . For children aged three through nine,
the state may also consider within this definition a child “experiencing developmental delays, as
defined by the State and as measured by appropriate diagnostic instruments and procedures, in
one or more of the following areas: physical development; cognitive development;
communication development; social or emotional development; or adaptive development.” ,
C.F.R. § 300.8(b)(1).As to need for services, a student with a defined disability must also “by
reason thereof” need “special education and related services” to be eligible for a free and
appropriate public education and related services under IDEA. , . Eligibility cannot be based on
“lack of appropriate instruction in reading, including the essential components of reading
instruction (as defined in [the Elementary and Secondary Education Act], … [or] math” or
“limited English proficiency” if the child does not otherwise meet the eligibility criteria of . .Under
the 2004 IDEA Reauthorization, it is possible for a child to receive services funded under IDEA
without being found IDEA-eligible. Under the new law, up to 15% of the school district’s federal
special education money may be used for early intervening services (“EIS”) for children who
have not been found to have a disability and a need for special education. . The students to be
served are those who need additional academic and behavioral support to succeed in a general
education environment. The goal is to improve those children’s performance so that they will
never need to receive the designation of special education-eligible. The provision is permissive,
but if the state determines that an LEA has a significant disproportionality based on race and
ethnicity with regard to identification of children with disabilities, placement in particular
educational settings of such children, or incidence, duration, and type of disciplinary actions, it
shall require the LEA to devote the maximum amount of funding to EIS, in addition to taking
other steps to address the disproportion. .[56/57]In general terms, eligibility for special education
and related services is determined after an evaluation, also defined by statute, regulation,
departmental opinion and policies, and case law. See, e.g., ; . Evaluation is discussed further
infra Part F.2. Section 504 and the Americans with Disabilities Act (ADA)Students who are not
found to be eligible for special education under IDEA — for example, because of age or inability
to demonstrate a need for special education — may nevertheless fall within the purview of
section 504 of the Rehabilitation Act of 1973 or the state and local government provisions of the
ADA. Under these provisions, students will be protected from discrimination and entitled to
reasonable accommodation to achieve equal access to education. Here, the prohibition bars
discrimination against or exclusion of qualified individuals with a disability. ; . Individuals with a
disability are those with an impairment that “substantially limits one or more major life activities,”
or who have “a record of such an impairment,” or who are “regarded as having such an
impairment.” ; . Learning is considered a major life activity. , . Unlike IDEA, eligibility here is not



conditioned on age, nor is it conditioned on a need for special education and related services
arising out of the impairment. Also unlike IDEA, compliance will not be federally
funded.Congress further expanded the scope of section 504 and the ADA in the ADA
Amendments Act of 2008, effective January 1, 2009 (ADAAA), Pub. L. 110-325. This statute
overturns Supreme Court decisions that had narrowed the coverage of the original ADA,
notably , which held that impairments had to be evaluated in their mitigated state when
determining whether a claimant was a person with a disability covered under the ADA, and ,
which held that for a person claiming to be impaired in the ability to perform manual tasks, the
court should look to the person’s ability to perform activities of central importance in most
people’s daily lives. Sutton also adopted a restrictive view of the definitional prong of a person
being regarded as having a disability; the ADAAA disapproves its approach. The ADAAA adopts
a non-exclusive list of major life activities, including sleeping, eating, lifting, bending,
communicating, thinking, learning, reading, and concentrating. Moreover, it adds a provision
stating that the term major life activity includes major bodily functions, such as the functions of
the immune system, as well as normal cell growth, digestive, bowel, bladder, neurological, brain,
respiratory, circulatory, endocrine, and reproductive functions. The ADAAA defines regarded-as-
having-a-disability to encompass being subject to action prohibited because of an actual or
perceived impairment, whether or not the impairment is perceived to limit a major life activity.
This regarded-as provision does not apply to impairments that are transitory and minor, with
transitory being defined as having an actual or expected duration of six months or less.The
definition of disability is to be construed in favor of broad coverage. Specifically, an impairment
that is episodic or in remission is a disability if it would [57/58]substantially limit a major life
activity when active, and the determination of whether an impairment substantially limits a major
life activity is to be made without regard to the ameliorative effects of mitigating measures such
as medication, medical supplies, equipment, appliances, prosthetics, hearing aids, mobility
devices, assistive technology, and learned behavioral or adaptive neurological modifications.
There is a limited exception for ordinary eyeglasses or contact lenses. Even so, qualification
standards for employment based on uncorrected vision must be job-related and consistent with
business necessity. A person who is covered merely by being regarded as having a disability is
not entitled to reasonable accommodations under the ADA. Coverage under section 504
matches that under the ADA. The new statute is codified in significant part in .C. DISABLING
CONDITIONS GENERALLYSPRINGER v. FAIRFAX COUNTY SCHOOL BOARDThe court held
that social maladjustment is not serious emotional disturbance qualifying an eleventh grader for
special education.Wilkinson, Chief Judge.Edward Springer and his parents seek reimbursement
from the Fairfax County School Board for tuition paid to a private school in which the Springers
enrolled Edward after he failed the eleventh grade. The School Board determined that Edward
was not suffering from a “serious emotional disturbance,” as the Springers claim, and that he
was therefore ineligible for special education services under the Individuals with Disabilities
Education Act (“IDEA”). The district court upheld the State Review Officer’s determination that



Edward was not disabled and that his parents were not entitled to tuition reimbursement.
Because the applicable IDEA regulations do not equate mere juvenile delinquency with a
“serious emotional disturbance,” we affirm.During most of his years in the Fairfax County school
system, Edward Springer demonstrated no need for special educational services. He
progressed successfully from grade to grade in regular education programs. Throughout
elementary school his grades were consistently average or above average. He attended a
private school from seventh to ninth grade and received no special education services there.
When he returned to Fairfax County schools for his tenth grade year, he enrolled in regular
education classes at McLean High School and attained a C+ grade point average. Throughout
this period, Edward maintained positive relationships with his teachers and peers. During high
school he participated in a church group, the Boy Scouts, and the McLean High School
wrestling team.Edward developed significant behavioral problems in his eleventh grade year. He
was arrested in August 1993 for possessing burglary tools and tampering with an automobile,
offenses for which he was sentenced to one year probation, fifty hours of community service,
and a suspended fine of $2,500. Edward would frequently [58/59]sneak out of his parents’
house and stay out all night with friends. He stole from his parents and others. He regularly used
marijuana and alcohol. Edward often broke school rules and had a high rate of absenteeism. He
was disciplined for driving recklessly on school property, cutting classes, forgery, leaving school
grounds without permission, and fighting. Towards the end of the eleventh grade, Edward and
his friends stole a fellow student’s car. Edward kept the car for a week of joy-riding. In connection
with this episode he was sentenced to probation until his eighteenth birthday.Although he
continued to score in the average to superior range of intellectual ability on standardized tests,
Edward’s eleventh-grade performance suffered because he cut class and frequently failed to
complete assignments. During his week of joy-riding, he skipped school and missed his final
exams, causing him to fail three of his seven courses for the year. His teachers, his mother, and
Edward himself agreed that these difficulties resulted from truancy, lack of motivation, and poor
study habits. At the time, Edward recognized that with more effort he could obtain above average
grades.In response to his behavioral problems the Springers enrolled Edward in September
1994 in the New Dominion School, a private residential school located in Dillwyn, Virginia. The
Springers requested that the School Board fund this placement, claiming that Edward exhibited
a serious emotional disturbance, a qualifying disability under IDEA. A Fairfax County special
education eligibility committee evaluated Edward’s condition and determined that his behavior
indicated a conduct disorder that did not qualify as a serious emotional disturbance. Thus the
committee ruled that Edward was ineligible for special education services and tuition
reimbursement.The Springers requested a local due process hearing, which took place on
February 9, 1995. The Local Hearing Officer (“LHO”) rendered his decision on March 16, 1995.
Relying exclusively on a letter written by a psychiatrist, Dr. Joseph Novello, to the Juvenile Court
at the time of Edward’s second brush with the law, the LHO found that Edward suffered from a
conduct disorder and a dysthymic disorder (a moderate depressive disorder). Edward’s “inability



to get along with his teachers and fellow students and to abide by school rules” was deemed
consistent with these diagnoses. The LHO concluded, without elaboration, that Edward “should
be considered ‘seriously emotionally disturbed’ rather than merely ‘socially maladjusted,’ ” and
that he thereby qualified for special education services. Finding that Edward was making
educational progress at the New Dominion School, the LHO ordered the School Board to
reimburse the Springers for tuition there.The School Board appealed to a State Review Officer
(“SRO”), who reversed the LHO and found that Edward did not meet the criteria for a seriously
emotionally disturbed student under state and federal special education regulations. The SRO
primarily questioned the LHO’s reliance on the letter from Dr. Novello. … Most critically, the SRO
pointed out the abundant psychological evidence that Edward did not have a serious emotional
disturbance — evidence that was not even mentioned by the LHO. Several separate evaluations
of Edward had uniformly supported the conclusion that, while Edward was “socially maladjusted”
and had a [59/60]“conduct disorder,” he exhibited no symptoms of a serious emotional
disturbance. …The Springers filed suit in district court, seeking reversal of the SRO’s decision.
… The district court thus agreed with the SRO that Edward was not seriously emotionally
disturbed. … The Springers now appeal.A student becomes eligible for special education
services if he suffers from a “serious emotional disturbance”:(i) The term means a condition
exhibiting one or more of the following characteristics over a long period of time and to a marked
degree that adversely affects a child’s educational performance —(A) An inability to learn that
cannot be explained by intellectual, sensory, or health factors;(B) An inability to build or maintain
satisfactory interpersonal relationships with peers and teachers;(C) Inappropriate types of
behavior or feelings under normal circumstances;(D) A general pervasive mood of unhappiness
or depression; or(E) A tendency to develop physical symptoms or fears associated with personal
or school problems.(ii) The term includes schizophrenia. The term does not apply to children
who are socially maladjusted, unless it is determined that they have a serious emotional
disturbance.…The regulatory definition delineates no fewer than four specific conditions a
student must satisfy in order to qualify for special education services as seriously emotionally
disturbed: the student must demonstrate that he has (1) exhibited one of the five listed
symptoms, (2) “over a long period of time,” and (3) “to a marked degree,” and (4) that this
condition adversely affects his educational performance. Finally, the definition pointedly
excludes students whose behavior is attributable to social maladjustment, unless they also
suffer an independent serious emotional disturbance.In interpreting this regulation district courts
are required to give deference to the state and local education authorities whose primary duty it
is to administer IDEA. …Courts and special education authorities have routinely declined,
however, to equate conduct disorders or social maladjustment with serious emotional
disturbance. The fact “that a child is socially maladjusted is not by itself conclusive evidence that
he or she is seriously emotionally disturbed.” Indeed, the regulatory framework under IDEA
pointedly carves out “socially maladjusted” behavior from the definition of serious emotional
disturbance. This exclusion makes perfect sense when one considers the population targeted by



the statute. Teenagers, for instance, can be a wild and unruly bunch. Adolescence is, almost by
definition, a time of social [60/61]maladjustment for many people. Thus a “bad conduct”
definition of serious emotional disturbance might include almost as many people in special
education as it excluded. Any definition that equated simple bad behavior with serious emotional
disturbance would exponentially enlarge the burden IDEA places on state and local education
authorities. Among other things, such a definition would require the schools to dispense criminal
justice rather than special education. …As the district court recognized, finding that Edward was
socially maladjusted does not end the inquiry. The regulations contemplate that a student may
be socially maladjusted and suffer an independent serious emotional disturbance that would
qualify him for special education services under IDEA. The Springers insist that Edward’s is such
a case. Like the district court, we disagree.First we note the overwhelming consensus among
the psychologists who examined Edward. No fewer than three psychologists examined him, and
each independently concluded that he was not seriously emotionally disturbed. … In her
detailed report, which is the most recent psychological analysis of Edward, Dr. Rudolph
described him as “a poised and pleasant young man” who is used to being able to “ ‘figure out’
how to make the people around him like him and allow him to have his own way.” Even when he
was misbehaving, Dr. Rudolph concluded, Edward was getting “his own way”; she testified
before the LHO “that last year [in the eleventh grade], in particular, Ed was getting what he
wanted. He didn’t want to do work, so he didn’t. He didn’t like going to class, so he didn’t do
that.” Dr. Rudolph thus concluded that during this time Edward was in complete control of his
actions, which distinguished him from emotionally disturbed individuals, who may be “in such
pain and in such difficulty that they cannot get to their goals.” Based on her thorough
examination, Dr. Rudolph refused to attribute Edward’s behavior, troubling though it was, to any
emotional disability or disturbance. Indeed, this case is somewhat remarkable in that the
relevant psychological evidence is virtually uncontradicted. …The Springers have given us no
reason to doubt this professional consensus. They first attempt to show that Edward exhibited
one of the five enumerated symptoms of a serious emotional disturbance by asserting that he
was unable “to build or maintain satisfactory interpersonal relationships with peers and
teachers,” However, ample evidence supports the SRO’s contrary finding. His father indicated
that “Ed has lots of friends across a broad spectrum, from very good students to the
academically unsuccessful students.” Edward perceived himself as “socially … very involved
with a large group of people that he considered friends.” Dr. Rudolph’s observation of him
confirmed this self-perception, as did his history of involvement with social and extracurricular
activities during his time in the Fairfax County schools. Nor did Edward fail to develop good
relationships with teachers. His French teacher from McLean High, Ghislaine Toulu, told the
LHO that she “really liked Ed, and … still really likes Ed.” His history teacher from McLean,
Robert Peck, described Edward as “very friendly [with] peers and me.” And even Mr. and Mrs.
Springer have described Edward as “respectful of teachers and appropriate,” and indicated that
he “got along well with his teachers.” Nothing in the record indicates that an inability to maintain



interpersonal relationships existed at all, not to mention persisting “over a long period of time” or
“to a marked degree.” Thus, neither the SRO nor the district court committed any error in
rejecting the [61/62]contention that Edward was in any way incapable of forming and maintaining
relationships with peers or teachers.The Springers also claim that Edward exhibited a second
enumerated symptom, “a general pervasive mood of unhappiness or depression,” However, we
agree with the SRO and the district court that the record simply does not support this contention.
…There is one final flaw in the Springers’ case for tuition reimbursement. Even if they had been
able to demonstrate that Edward exhibited one or more of the five qualifying characteristics for a
long period of time and to a marked degree, the Springers still have failed to establish the critical
causal connection between this condition and the educational difficulties Edward experienced,
the final step in proving a serious emotional disturbance. Prior to his eleventh grade year,
Edward had made steady educational progress, advancing from grade to grade on schedule. In
the eleventh grade Edward stopped attending classes, regularly used drugs and alcohol, and
engaged in other criminal activities. The precipitous drop in Edward’s grades at this time
appears to be directly attributable to his truancy, drug and alcohol use, and delinquent behavior
rather than to any emotional disturbance. Particularly given the paucity of evidence that Edward
suffered any sort of emotional disorder, it can hardly be said that the record directs a finding that
a serious emotional disturbance adversely affected his educational performance. Edward’s
delinquent behavior appears to be the primary cause of his troubles.JOHNSON v. METRO
DAVIDSON COUNTY SCHOOL SYSTEMThe court found sufficient evidence to support a
decision that student was seriously emotionally disturbed.Wiseman, Senior District Judge.This
is a claim filed pursuant to the Individuals with Disabilities Education Act (IDEA), Before the
Court is Petitioner’s Motion for Judgment on Appeal and Request for Court to Receive Additional
Evidence.On 11 November 1996, Tiffiney Johnson (“Petitioner”) by and through her parents,
Georgianna and Lester Johnson requested a due process hearing. Specifically, Petitioner
sought both certification as disabled within the meaning of the IDEA and the resulting benefits
from Metropolitan Nashville and Davidson County School System (“Respondent”). … On 9
December 1997, an administrative law judge (“ALJ”) found that “the student is not eligible for
special education and related services under the basis of Health Impairment, Serious Emotional
Disturbance, or Learning Disabilities.”Petitioner appealed the ALJ’s decision on 9 February
1998.Tiffiney Johnson was born 22 October 1981 and was adopted by Georgianna and Lester
Johnson when she was four months of age. Tiffiney’s schooling began with kindergarten at
Goodpasture Christian School. Her parents chose Goodpasture [62/63]because they knew
Tiffiney was hyperactive and thought she would benefit from attending school with children she
already knew. Johnson did not investigate what public school Tiffiney would have
attended.Tiffiney’s first grade teacher at Goodpasture recommended she undergo psychological
testing. In concert with Tiffiney’s pediatrician, the Johnsons took Tiffiney to The Learning Lab,
Inc., for a psychological evaluation on 30 May 1989. Gillian Blair, Ph.D., performed the
evaluation. In the background section of Dr. Blair’s report, she notes that Tiffiney has always



been very active and that Tiffiney is caught between the strong religious beliefs of each of her
parents. Dr. Blair also noted that Mr. Johnson feared that he and Mrs. Johnson had contributed
to Tiffiney’s problems by spoiling her and being too lax in terms of discipline. Dr. Blair noted that
Tiffiney’s test scores were “unusual, and indicative of a learning disability with an emotional
overlay.” Dr. Blair additionally noted that Tiffiney demonstrated considerable physiological
correlates of anxiety and that her responses to certain tests were “suggestive of high
expectations of perfect behavior.” In her recommendations, Dr. Blair suggested Tiffiney “should
be considered for certification as a child with specific learning disabilities in both reading and
mathematics”; that Tiffiney would benefit from both family and individual counseling; and that
she should be evaluated “to determine whether she would benefit from a trial of medication to
help her attention deficit disorder.”On 15 December 1993, Michael G. Tramontana, Ph.D.,
performed a psychological/neuropsychological evaluation of Tiffiney. Dr. Tramontana’s
evaluation suggested “possible frontal lobe dysfunction,” but acknowledged that “this impression
should be regarded as speculative in the absence of corroborating neurological evidence.”
Additionally, he noted that “the findings are not entirely consistent with ADHD.” Rather, Dr.
Tramontana concluded that a “more appropriate diagnostic alternative may be an Impulse
Control Disorder NOS.” Tiffiney’s intelligence testing results from this evaluation were
significantly lower than those taken in 1989. This decrease suggested “that Tiffiney’s lack of
focus and disinhibition have interfered with her keeping optimal pace in her cognitive
development.” Dr. Tramontana recommended a “fair amount of structure and supervision in
promoting on-task performance” for Tiffiney in school. Although she seemed atypical for ADHD,
“the type of programming that she will require in school will most closely resemble the needs of
an ADHD child.”Tiffiney remained at Goodpasture until 23 October 1995 when she was expelled
from the eighth grade. After her expulsion from Goodpasture, the Johnsons did not explore
whether or not Metro Davidson County School System could offer Tiffiney the services she
required at school due to her learning, behavioral, and emotional problems. Mrs. Johnson
explained this decision by noting that she and her husband “did not want to be a burden on
Metro if we could provide the proper help.” The Johnsons enrolled Tiffiney at Benton Hall School.
Ms. Johnson wanted to try Benton Hall because “they said they could work with oppositional
youngsters and behavior problems.”On 7 December 1995, Ms. Johnson asked for special
education assistance from Metro Public Schools. On 23 January 1996, Ms. Johnson asked
Metro to perform an educational evaluation of Tiffiney. …[63/64]Attending the 1 March 1996 M-
Team meeting were Mr. and Mrs. Johnson, Chris Seibert, a special education teacher, and Dr.
Warren Thompson, the Metro school psychologist. The Johnsons were informed of their rights
under the special education law. Dr. Thompson reviewed Dr. Tramontana’s report and suggested
that Tiffiney might be Seriously Emotionally Disturbed (“SED”), but Ms. Johnson suggested that
ADHD was a more appropriate diagnosis. The Johnsons discussed Tiffiney’s history and her
strengths and weaknesses. They noted that Tiffiney had been having severe problems at school
and that they had sought help from Johanna Shadoin, a counselor, and Elizabeth Hoover, a



psychiatrist. They agreed that a language assessment should be performed and to re-convene
on 26 March 1996.Present at the 26 March 1996 meeting were Mr. and Mrs. Johnson, Chris
Seibert, Crystal Lumm, and Warren Thompson. Ms. Lumm, the speech-language pathologist for
Metro Schools, reported on her evaluation of Tiffiney. The evaluation indicated that Tiffiney had
basically average to low-average language skills. Dr. Thompson suggested that either SED or
Health Impaired ADD certificates should be considered. Because the diagnostic picture was
unclear, however, they agreed to contract Dr. Hoover, a psychiatrist, for clarification of the
certification issues.… During this time in which the M-Team was periodically convening, Dr.
Hoover evaluated Tiffiney’s condition. Based on her initial psychiatric evaluation, she diagnosed
Tiffiney with Oppositional Defiant Disorder and a Parent/Child problem. Dr. Hoover did not feel
that medication therapy was warranted nor did she feel that the available data supported
certification as Seriously Emotionally Disturbed.Also during this time period, Dr. Thompson
evaluated Tiffiney on 7 February 1996 and 20, 22, and 30 May 1996. … Dr. Thompson found
that Tiffiney was functioning within the average range of intellectual abilities and that there was
no evidence of learning disabilities. He concluded that Tiffiney was impulsive, manipulative, and
inclined to be oppositional to authority figures. Dr. Thompson concluded that she was not
Seriously Emotionally Disturbed. He did agree with Dr. Hoover, however, that she had
Oppositional Defiant Disorder and Parent/Child Problems. He thought that the Johnsons ought
to resume family therapy and that Tiffiney had the potential to learn to control her impulses and
develop improved problem-solving strategies.… The M-Team determined that Tiffiney was not
eligible for special education services under Rule 05 20-1-3.09 of the Rules and Regulations
provided by the Department of Education. On 21 June 1996, Metro Schools denied the
Johnson’s request for an independent evaluation of Tiffiney.After the M-Team’s initial
determination and prior to the due process hearing, Petitioner apparently saw three different
mental health specialists: Drs. Carol Hersh, Pamela Auble, and Judith Kaas Weiss. On 26 June
1996, Dr. Hersh began treating Tiffiney and provided an initial psychiatric evaluation. After noting
that Tiffiney appeared of about average intelligence, Dr. Hersh recorded the following
impressions:[64/65]AXIS I:1. OPPOSITIONAL DEFIANT DISORDER2. PARENT-CHILD
PROBLEM3. R/O ANXIETY DISORDERAXIS II:DEFERREDAXIS III:NONE KNOWNAXIS
IV:STRESSOR MODERATE (school problems, conflict with parents)AXIS V:GAF 66/55AXIS
I:AXIS I:1. OPPOSITIONAL DEFIANT DISORDER2. PARENT-CHILD PROBLEM3. R/O
ANXIETY DISORDER1. OPPOSITIONAL DEFIANT DISORDER2. PARENT-CHILD PROBLEM3.
R/O ANXIETY DISORDERAXIS II:AXIS II:DEFERREDDEFERREDAXIS III:AXIS III:NONE
KNOWNNONE KNOWNAXIS IV:AXIS IV:STRESSOR MODERATE (school problems, conflict
with parents)STRESSOR MODERATE (school problems, conflict with parents)AXIS V:AXIS
V:GAF 66/55GAF 66/55Dr. Hersh noted that Tiffiney did not need medication at that time; that
she did not fit the definition of SED; that the Johnsons needed family counseling; and that
Tiffiney needed individual counseling to help develop coping skills and independence.In a June
1997 deposition, Dr. Hersh indicated that she thought that the Johnsons were substantial



contributors to Tiffiney’s acting out. Dr. Hersh indicated that the parents set polar opposite limits
for Tiffiney — Mr. Johnson setting extraordinarily difficult limits for any adolescent and Mrs.
Johnson finding it difficult to set any limits — and that they seemed to use Petitioner as a
weapon against each other. …Additionally during this deposition, Dr. Hersh acknowledged that
her assessment had changed since June 1996 when she did not believe Tiffiney’s history was
consistent with a diagnosis of ADD or ADHD. By 1 May 1997, Dr. Hersh had concluded that ADD
or ADHD was a reasonable diagnosis. This change in diagnosis resulted from Tiffiney’s positive
(if not overwhelming) response to Ritalin treatment. Dr. Hersh conceded that providing an
absolutely certain diagnosis was difficult. …On 16 November 1996, Dr. Judith Kaas Weiss
evaluated Tiffiney. Dr. Weiss concluded that her evaluation supported “attentional deficit with
hyperactivity” and “a significant behavior disorder.” Dr. Weiss also noted the possibility that a
diagnosis of reactive attachment disorder might be appropriate. At the hearing in July 1997, Dr.
Weiss stated, “I think [Tiffiney] is one of the most disturbed children that I have ever seen in 35
years.” She noted that Tiffiney had several disabilities, “She does have some learning disability.
She does have some neurotransmitter problems that are being expressed as Oppositional
Defiant Disorder and Attention Deficit Disorder and Hyperactivity, but I think it goes beyond that.”
Dr. Weiss also testified at the hearing that she felt Tiffiney exhibited inappropriate feelings under
normal circumstances. Additionally, she felt that such inappropriate behavior and feelings
impacted her performance at school, e.g., she was expelled from school. She also opined that
Tiffiney’s Reactive Attachment Disorder and Oppositional Defiant Disorder would adversely
impact her educational performance in the future. Dr. Weiss further opined that Tiffiney needed
an educational environment in which her teachers are compassionate and have a lot of
patience, but that a program of behavior modification would fail because of Tiffiney’s
impulsiveness. She thought that Tiffiney would need to be in a classroom with fifteen students
and a teacher and teacher’s aide or in a classroom with fewer than fifteen students. Additionally,
Dr. Weiss thought that Tiffiney needed medication and probably needed to be in a [65/66]24-
hour intensive therapeutic situation. Dr. Weiss felt that it would be impossible to educate Tiffiney
in a normal classroom. Dr. Weiss also testified that she thought Tiffiney was a sociopath. Dr.
Weiss did not think that Tiffiney’s problems were the result of a dysfunctional family or
inadequate parenting; rather the family’s problems resulted from Tiffiney’s problems.On 26
March 1997, Pamela Auble, Ph.D., evaluated Tiffiney based on a referral from the Vanderbilt
Legal Clinic. In the report based on this evaluation, Dr. Auble concluded that Tiffiney was
“suffering from an attention deficit/hyperactivity disorder, an oppositional defiant disorder, and a
parent-child problem.” She also noted that Tiffiney exhibited some characteristics that were
consistent with borderline personality disorder, but it was difficult to diagnose such a disorder
until after Tiffiney matured through adolescence. Additionally, Dr. Auble noted her failure to see
consistent evidence of reactive attachment disorder or of learning disabilities. Dr. Auble opined
that Tiffiney should continue in small classrooms and in individualized instruction to obtain
maximum benefit from school. Additionally, family counseling was recommended. Dr. Auble



thought that Tiffiney did not meet the criteria for certification as Seriously Emotionally Disturbed.
She acknowledged that Tiffiney had a history of and continued to engage in inappropriate
behavior, but that she did not believe that Tiffiney’s behavior was a manifestation of a disturbing
internal emotional state or a misperception of the environment.When Dr. Auble testified at the
due process hearing, she stated that Tiffiney’s ADHD would have to be classified as mild due to
the extent of the disagreement over the diagnosis, e.g., Drs. Thompson and Tramontana did not
diagnose it, and Drs. Blair and Hersh did not make firm diagnoses. In response to a question of
whether Tiffiney needed special education services, Dr. Auble replied, “Because of her Attention
Deficit Disorder, it is my opinion that she needs small class size and individualized instruction,
and that can help her obtain the maximum benefit from school.” According to Dr. Auble, the
Johnsons’ family problems did affect Tiffiney’s acting out. Dr. Auble indicated that she disagreed
with Dr. Weiss’s conclusions that Tiffiney is Seriously Emotionally Disturbed; that she has
Reactive Attachment Disorder; and that she has a learning disability. Dr. Auble did agree with Dr.
Weiss’s opinion that Tiffiney has ADHD. Dr. Auble did note that Tiffiney exhibited some traits that
would support Dr. Weiss’s diagnosis that Tiffiney was a sociopath, but that such a determination
was premature given Tiffiney’s age and the fact that her personality was still forming.A due
process hearing was held on 16th and 17th of July 1997 before Administrative Law Judge
William Jay Reynolds. ALJ Reynolds issued his opinion and findings of fact denying Petitioner’s
claim on 9 December 1997.Between October 1997 and June 1998, Phyleen Ramage, M.D.,
treated Tiffiney. Dr. Ramage first saw Tiffiney on 22 October 1997. She originally diagnosed
Tiffiney with ADHD, but later opined that Tiffiney probably fell within a subset of persons who
exhibit ADHD-like symptoms but are actually bipolar. Dr. Ramage said that this diagnosis was
verified when she accidentally provided Tiffiney medicine meant to treat her ADHD symptoms
but actually precipitated a manic episode. It was one of these manic episodes which resulted in
Tiffiney’s expulsion from Benton Hall. Dr. Ramage opined that Tiffiney met the criteria for a
finding of Emotionally Disturbed [66/67]which entitled her to additional assistance with school
and placement. Additionally, Dr. Ramage stated that Tiffiney was the most impulsive person she
had ever met. She stated that after Tiffiney was hospitalized for a second time, that Tiffiney was
suffering from an inability to learn and that she would require tight supervision, frequent
redirection, and a lot of structure. Dr. Ramage also detailed behavior that supported her
diagnosis of bipolar. This includes extremely impulsive behavior, such as sitting in a car at a stop
light and striking up a conversation with a man in the next car, chasing a car that cut her off in
traffic onto a dark road, running away to Florida with a guy she barely knew, and having a loaded
gun at school for no apparent reason. Dr. Ramage noted that she did not notify anyone of her
diagnosis of bipolar disorder until 23 January 1998.After Tiffiney’s expulsion from Benton Hall,
she enrolled in Williamson County’s Page High School. The Williamson County M-Team
determined that Tiffiney was eligible for special education because she was Emotionally
Disturbed and had a learning disability. This M-Team concluded that she met the state criteria
and that her needs could not be met in the regular program without special education.In June



1998, Tiffiney was admitted to the New Life Lodge for substance abuse treatment. The
psychological evaluation performed by Mary Kathryn Black, Ph.D., on Tiffiney indicated
polysubstance abuse, ADHD (combined type), and anxiety disorder. The psychologist did
estimate that Tiffiney’s intelligence to be within the range of average to high average.One of the
several purposes served by the Individuals with Disabilities Education Act is “to ensure that all
children with disabilities have available to them a free appropriate public education that
emphasizes special education and related services designed to meet their unique needs and
prepare them for employment and independent living.”In reviewing cases brought under , the
district court is to engage in a two part assessment: (1) whether the state has complied with the
IDEA’s procedural requirements and (2) whether the resulting individualized educational
program is reasonably calculated to enable the child to receive educational benefits. … When
considering procedural matters, a court “should ‘strictly review technical deviations for
procedural compliance.’ ” Where the procedural requirements are satisfied, the court should give
greater deference to the district’s placement decision.… Administrative findings in an IDEA case
may be set aside only if the evidence before the court is more likely than not to preclude the
administrative decision from being justified based on the agency’s presumed educational
expertise, a fair estimate of the worth of the testimony, or both. A court should defer to the
administrative findings only when educational expertise is relevant to those findings and the
decision is reasonable. By so deferring, “due weight” will have been given to the state
administrative proceedings.A court thus gaining jurisdiction (1) “shall receive the records of the
administrative proceedings”; (2) “shall hear additional evidence at the request of a party”; and (3)
“basing its decision on the preponderance of the evidence, shall grant such relief as the court
determines is appropriate.” .[67/68]The Sixth Circuit has provided guidance to district courts as
to when introduction of additional evidence is appropriate. In , the court stated that “additional
evidence” was not limited to situations such as supplementing or filling in gaps of evidence
previously introduced. … Thus, it appears that the Sixth Circuit applies a fairly liberal standard
for the admittance of evidence to the extent that it sheds light on the reasonableness of the
original decision, but not if the evidence brings up new issues.Applying this standard, the Court
grants Petitioner’s request for the admission of additional evidence — specifically, evidence of
Petitioner’s subsequent treatment by Dr. Ramage, Petitioner’s subsequent educational records,
records of Petitioner’s treatment at Vanderbilt’s Psychiatric Hospital from December 1997
through February 1998, and medical records from Tiffiney’s stay at the New Life Lodge.
Pursuant to the above precedent, this Court notes that such evidence is admitted for the narrow
and sole purpose of determining whether Tiffiney qualified as disabled at the time of the due
process hearing. Thus, subsequent manifestations of disabling traits are relevant only to the
extent they confirm that a student was disabled at the time of the final decision. To the extent that
the evidence demonstrates a subsequent onset of a disabling condition, it presents a new issue
not before the ALJ and, thus, not ripe for determination by this Court.… The IDEA provides a two
part definition of child with a disability. See . Thus, Tiffiney qualifies as a child with a disability if



she meets the following definition:[A] child —(i) with mental retardation, hearing impairments
(including deafness), speech or language impairments, visual impairments (including
blindness), serious emotional disturbance (hereinafter referred to as “emotional disturbance”),
orthopedic impairments, autism, traumatic brain injury, other health impairments, or specific
learning disabilities; and(ii) who, by reason thereof, needs special education and related
services.… Petitioner proffers two arguments that Tiffiney qualifies for special education. First
Petitioner argues that she qualifies under the “other health impairments” prong of section 1401(3)
(A) due to her ADD and/or ADHD. Second, Petitioner argues that she qualifies as a child with a
disability because of her Serious Emotional Disturbance.Although the ALJ’s decision that
Tiffiney did not meet the criteria for disability under the IDEA conformed to the preponderance of
evidence before him, this Court holds that in light of the additional evidence now before it, that
Tiffiney was disabled as of June 1997 when the Respondent made its final determination. The
evidence before the court is cloudy; there has been substantial disagreement among the
numerous professionals who have evaluated and treated Tiffiney. When considered as a whole
— however murky and conflicting — the preponderance of the [68/69]evidence indicates that
Tiffiney then suffered from an Emotional Disturbance as defined under the IDEA.A finding that a
child suffers from an emotional disturbance requires the existence of the following:[A] condition
exhibiting one of more of the following characteristics over a long period of time and to a marked
degree that adversely affects a child’s educational performance:(A) An inability to learn that
cannot be explained by intellectual, sensory, or health factors.(B) An inability to build or maintain
satisfactory interpersonal relationships with peers and teachers.(C) Inappropriate types of
behavior or feelings under normal circumstances.(D) A general pervasive mood of unhappiness
or depression.(E) A tendency to develop physical symptoms or fears associated with personal
or school problems.Dr. Ramage’s testimony provides the greatest support for a determination
that Tiffiney was Emotionally Disturbed. Her evaluation, furthermore, indicates that many of the
traits and concerns raised by other specialists support a finding of emotional disturbance, even
though the specialists themselves did not make such a finding.The evidence before the ALJ was
replete with references to Tiffiney’s inappropriate behavior under normal circumstances. Despite
the examples of inappropriate behavior, most of the evaluators did not find Emotional
Disturbance because they concluded that the behavior lacked emotional roots. Dr. Auble
testified that based on her review of prior evaluations Tiffiney did engage in inappropriate
behavior. However, she stated that such behavior did not support a finding of emotionally
disturbed because it results from a behavioral disorder and is not “a manifestation of a disturbing
emotional state or a psychotic process.” Dr. Thompson diagnosed Tiffiney with having a
behavioral problem known as “Oppositional-Defiant Disorder.” Dr. Thompson explained that
there must be an emotional disorder to go along with abnormal behavior or feelings under
normal circumstances to support a finding of emotional disturbance. Dr. Thompson implied that
this underlying emotional disorder was missing from Tiffiney; her behavioral problems were
related to social maladjustment, Oppositional Defiant Disorder, and parent-child problems. …Dr.



Ramage’s testimony, however, indicated that Tiffiney’s behavior was, indeed, related to an
underlying emotional disorder. She testified that Tiffiney had many traits that were consistent
with ADHD, but that in actuality she was bipolar. She testified, “There are a subset of children
who look very ADHD-like as little kids, who don’t respond well to typical ADHD interventions,
behavioral, educational, medication, maybe, who if you follow them into adulthood they were not
probably ADHD at all. They were probably bipolar.” This sequence of events aptly describes
Tiffiney’s situation. …[69/70]When the observations of Tiffiney’s inappropriate behavior are
combined with Dr. Ramage’s persuasive diagnosis of bipolar disorder and opinion that her
behavioral patterns result from this disorder, Tiffiney clearly demonstrates one of the
characteristics indicative of an emotional disturbance. To qualify as Emotionally Disturbed,
however, Tiffiney must have exhibited such inappropriate behavior over an extended period of
time to a marked degree and such behavior must have adversely affected her educational
performance. The first two criteria, the (1) exhibition of the behavior to a marked degree and (2)
over a long period of time, are not seriously contested. Certainly, the record demonstrates
severe behavioral problems over the course of Tiffiney’s lifetime. The parties do dispute whether
such behavior has adversely affected Tiffiney’s educational performance.The Special Education
Manual of Tennessee discusses the meaning of adverse effect on educational performance and
notes that it “pertains to the child’s diminished academic performance in the classroom,
impaired school learning experience, and/or failure to master skill subjects.” The problems
caused by emotional disturbance must be “significant enough to require interventions that
cannot be provided without special education services.” Additionally, the manual notes that if the
student is “making reasonable progress and their needs can be accommodated within regular
education, the special education services should not be provided to theses
students.”Respondent correctly notes that the record indicates in many ways that Tiffiney is
making reasonable progress in school. Her grades have been satisfactory in most cases,
although it does appear that she performed better and more consistently at Benton Hall. The
problem, therefore, is not so much Tiffiney’s lack of performance but that she has been unable to
remain in school. She has been expelled from both Goodpasture and Benton Hall. This inability
to remain in school while in a regular school environment — or even the more controlled
environment of Benton Hall — indicates that Tiffiney’s needs were not accommodated within the
regular education system. Thus, Tiffiney was eligible for special education services under the
IDEA due to her Emotional Disturbance.… For the reasons stated above, the Court grants
Petitioner’s request to submit additional evidence for the limited purpose of establishing that she
was disabled as determined by the IDEA at the time of her due process hearing; grants
Petitioner’s Motion for Judgment on Appeal; and awards Petitioner her tuition expenses for the
1996-97 school year at Benton Hall School.NOTES AND QUESTIONS1. As the previous
section shows, disabling conditions are very specifically defined by statute and regulation.
Springer and Johnson are examples of the judicial interpretation of the definition of disability,
reaching different results on the question of whether students were “seriously emotionally



disturbed,” as those terms are used in IDEA. The regulatory definition quoted in the case itself
draws the distinction between serious emotional disturbance and social maladjustment, ,
although it suggests that some children are subject to both and are eligible under the emotional
disturbance heading. For example, in , the court found that [70/71]a student who had been
suspended frequently for threatening students and teachers and who had made suicidal
comments was eligible under the emotional disturbance category on the strength of evidence
that he was unable to maintain interpersonal relationships and performed poorly in class and on
standardized tests, rejecting the argument that he was merely socially maladjusted.2. Johnson
also involves the often-controversial diagnosis of Attention Deficit Disorder and Attention Deficit
Hyperactivity Disorder (ADD/ADHD). The U.S. Department of Education’s regulations on this
subject provide that attention deficit disorder or attention deficit hyperactivity disorder may
constitute “other health impairment” under IDEA if it is a chronic or acute health problem that
results in “limited strength, vitality, or alertness, including a heightened alertness to
environmental stimuli, that results in limited alertness with respect to the education environment”
and “adversely affects educational performance.” . At the point that the Department adopted this
regulatory definition of “other health impairment,” it noted that ADD/ADHD may also be
categorized as “emotional disturbance” or as “specific learning disability.” 64 Fed. Reg. 12406,
12542–43 (1999). The Department also noted: “No child is eligible for services under the Act
merely because the child is identified as being in a particular disability category. Children
identified as ADD/ADHD are no different, and are eligible for service only if they meet the criteria
of one of the disability categories in Part B [of IDEA], and because of their impairment, need
special education and related services.” . This point is well made by the court in Johnson. For
general information on dealing with ADD/ADHD in classrooms, see Gerard A. Gioia & Peter K.
Isquith, New Perspectives on Educating Children with ADHD: Contributions of the Executive
Functions, .3. Like serious emotional disturbance, ADD/ADHD (which is not a subcategory of
serious emotional disturbance) can also present fact patterns where the distinction between
disability and poor and disruptive behavior needs to be defined. Cases arise in many contexts.
For example, when a fourth-grader with ADHD did not follow the directions for a class project, he
was barred from participating in a class field trip which the class earned in a school-wide
competition based on the project. What information is needed to determine the propriety of this
decision by the school and how should the court evaluate this? See (holding that student’s
refusal to follow instructions was not basis for cognizable claim and finding no evidence that
ADHD was basis for exclusion).4. Johnson and the cases that follow in this chapter also
illustrate the evidentiary complexity of special education decisions. Virtually the entire text of the
opinion as it deals with expert testimony is reproduced here to highlight the many levels of
decision-making and hearings as well as the plethora, and confusion, of expert testimony. How
many experts evaluated Tiffiney in the course of these proceedings? Was there clear consensus
on her condition? Possible diagnoses included ADHD, bipolar disorder, oppositional defiance
disorder, serious emotional disturbance, and just plain “manipulative and impulsive” behavior,



the latter presumably not a qualifier for special education. Additionally, there is a subtext
suggested by the court as to how many, if any, of Tiffiney’s problems were [71/72]attributable to
her parents’ approach to raising her. Is there a better or easier way to address these questions?
5. As these cases and others suggest, the demand for residential placement for students with
serious emotional and behavioral issues is one of the most controversial areas of special
education. One subset of these cases involves students who are drug addicted, and, not
surprisingly, find their work at school impaired by drug usage. Some authors are highly critical of
the view that IDEA requires school districts to provide these students’ placements. See generally
David S. Doty, A Desperate Grab for Free Rehab: Unilateral Placements under IDEA for
Students with ; Beth Hensley Orwick, “Bartender, I’ll Have a Beer and a Disability”; Alcoholism
and the Americans with Disabilities Act: Affirming the Importance of the Individualized Inquiry
Determining the Definition of Disability, .6. States receiving funds under IDEA are obligated to
assure that the McKinney Vento Act provisions relevant to homeless children are met. McKinney
Vento provides that “Each State educational agency shall ensure that each child of a homeless
individual and each homeless youth has equal access to the same free, appropriate public
education, including a public preschool education, as provided to other children and youths.” .
McKinney Vento further provides that “Homelessness alone is not sufficient reason to separate
students from the mainstream school environment.” . What unique issues are such students
likely to present to local and state policy makers?D. BENEFIT FROM SPECIAL EDUCATIONAs
the Johnson case in the previous part indicates, the eligibility criterion of needing special
education and related services as a result of disability is unique to IDEA. Eligibility depends on
evidence of an adverse educational impact as a result of the disability. Litigation in this area,
again, involves a good deal of expert opinion on the nature of the disability and its
manifestations. Because this is not a specified criterion for section 504, students will often assert
eligibility for services under that statute as well as IDEA, and cases will discuss both statutory
schemes.J.D. v. PAWLET SCHOOL DISTRICTThe court found an academically gifted student
with emotional and behavioral problems not eligible for special education under IDEA and
analogous state law. It ruled that the IEP offering placement at local high school and counseling
provided a reasonable accommodation under section 504.Katzmann, Circuit Judge.J.D., by his
parent J.D., appeals from a final judgment of the United States District Court for the District of
Vermont granting the defendants-appellees’ motion [72/73]for summary judgment dismissing
the complaint in its entirety. The district court held that: (1) J.D. failed to meet the “adverse effect”
eligibility criterion of the Vermont Department of Education Special Education Regulations
(“VSER”), which implement the Individuals with Disabilities Education Act (“IDEA”), (2) the
defendants-appellees did not discriminate against J.D. in violation of § 504 of the Rehabilitation
Act of 1973 and (3) J.D. was not entitled to relief based on alleged violations of certain
procedural safeguards in the IDEA. We affirm.The following facts are undisputed except where
noted. J.D., a minor of high school age at all times relevant to this action, is an academically
gifted child who also has emotional and behavioral problems. Defendants Bennington-Rutland



Supervisory Union and Pawlet School District (collectively, the “School District”) are local
educational agencies within the meaning of and receive federal funds. Defendant Vermont
Department of Education is a State educational agency within the meaning of and also receives
federal assistance. (The Department and its commissioner, Marc Hull, are collectively referred to
as the “State Defendants.”)J.D. attended Pawlet Elementary School through the third grade
when he transferred to Poultney Elementary School outside the Pawlet School District for the
fourth and fifth grades. Partly because of his academic progress, he skipped the sixth grade and
was placed in Poultney High School (“PHS”) for the seventh grade, where he was allowed to
take ninth grade English. While in the seventh grade, J.D. took an IQ test on which he scored in
the top two percent of his age group. In the eighth grade, J.D. took the Comprehensive Test of
Basic Skills, a norm-based examination on which he received grade equivalency scores for
reading, language, and mathematics that were predominantly in the tenth, eleventh, and twelfth
grade levels. Even his lowest score, in spelling, placed him at the mid-eighth grade level. In the
ninth grade, he took classes at or above his grade level in a variety of subjects and achieved
grades ranging from B to A+.1. The IDEA EvaluationDuring the summer of 1996, between J.D.’s
ninth and tenth grade years, J.D.’s parents requested that he be evaluated for special education
because they were concerned that PHS was not meeting their son’s intellectual or emotional
needs. In response, the School District convened an Evaluation and Planning Team (the “EPT”)
to determine J.D.’s eligibility for special education. The EPT considered J.D.’s results on
standardized academic achievement tests, his cumulative school file consisting of grades,
progress reports, and teacher comments, and a psychological evaluation conducted by Dr.
Roger Meisenhelder, a psychologist selected by J.D.’s parents. According to Dr. Meisenhelder,
J.D. had “superior” verbal and language skills, together with good concentration and “highly
developed” conceptual and abstract thinking skills. These conclusions were largely consistent
with J.D.’s academic record from kindergarten through the ninth grade.However, Dr.
Meisenhelder also observed that J.D. experienced “frustration, boredom, alienation, apathy, and
hopelessness” because of an absence of intellectual peers at PHS, and that these feelings
persisted despite a “somewhat differentiated curriculum at school,” leading to passive resistance
as well as aggressive behavior [73/74]at school. Dr. Meisenhelder recommended that J.D. be:
(1) classified as a student with an “emotional and behavioral” disability; (2) placed in a school
environment in which he has academically challenging courses and intellectual peers; and (3)
given individual and family counseling.Based on Dr. Meisenhelder’s report, the EPT concluded
that J.D. had an emotional-behavioral disability within the meaning of Rule 2362.1(h) of the
VSER, as further explained below. When the EPT members were unable to reach consensus on
whether J.D.’s disability adversely affected his educational performance, the School District,
pursuant to Rule 2364.1, offered its decision that J.D. did not meet this criterion and notified
J.D.’s parents of their right to challenge this decision.2. The 504 EvaluationHaving decided that
J.D. was ineligible for special education under the IDEA, the EPT referred his request to an
evaluation team (the “504 Team”) to determine whether he qualified for protection under § 504 of



the Rehabilitation Act. In December 1996, the 504 Team informed J.D.’s parents that J.D. was a
“qualified individual with a disability” and was eligible for accommodations. On January 10,
1997, the 504 Team offered J.D. a two-part program of support which was to include (1)
individual counseling, and (2) training in peer relationship skills in the academic setting. In the
same letter, the 504 Team stated that another meeting would be held on January 21, 1997 to
determine academic accommodations, if any. Rather than await the outcome of that meeting,
J.D.’s parents notified the School District on January 15 that they had unilaterally enrolled their
son in Simon’s Rock College, an out-of-state boarding school for the academically gifted, and
requested funding for his tuition and costs.Notwithstanding the parents’ decision, the 504 Team
proceeded with the January 21 meeting and subsequently informed J.D.’s parents that the Team
considered three placements: at PHS, which J.D. had been attending since the seventh grade; at
Troy Academy, an approved independent local secondary school which is affiliated with PHS;
and at Simon’s Rock College. The School District recommended PHS, noting that it offered
courses in advanced placement biology, chemistry, United States history, and Pacesetter
mathematics, with additional access to literature and English courses at a nearby college. The
Team specifically rejected Simon’s Rock because it is a post-secondary institution, explaining,
among other things, that the School District had no duty to provide post-secondary education.
The School District did not expressly offer or reject Troy Academy. …II. DISCUSSIONWhether
the district court accurately applied the statutory and regulatory terms in the IDEA and the
Vermont implementing regulations to J.D.’s educational and emotional history is a mixed
question of law and fact, which we review de novo.We begin with the substantive IDEA claim
because its resolution will facilitate our decision as to the procedural IDEA claim. The
substantive claim presents a matter of first impression: whether an academically gifted child with
an emotional-[74/75]behavioral disability is eligible for special education under the IDEA and the
corresponding Vermont regulations. We agree with the district court that he is not. …Under the
IDEA, the term “children with disabilities” means, among others, children with a “serious
emotional disturbance … who, by reason thereof, need special education and related services.”
§ 1401(a)(1)(A) (emphasis added); see . The federal regulations promulgated under the statute
further define “serious emotional disturbance” as:a condition exhibiting one or more of the
following characteristics over a long period of time and to a marked degree that adversely
affects a child’s educational performance. …(B) An inability to build or maintain satisfactory
interpersonal relationships with peers and teachers;(C) Inappropriate types of behavior or
feelings under normal circumstances;(D) A general pervasive mood of unhappiness or
depression; or(E) A tendency to develop physical symptoms or fears associated with personal or
school problems.. However, neither the IDEA nor the federal regulations define the terms “need
special education” or “adverse effect on educational performance,” leaving it to each State to
give substance to these terms.2. The Vermont Special Education RegulationsThe VSER,
promulgated by the Vermont Department of Education, have been approved by the U.S.
Department of Education. Rule 2362(1) establishes three eligibility criteria for special education



that are consistent with the IDEA:… To be determined eligible for special education … the Basic
Staffing Team must determine that the student:(a) meets one or more disability categories (Rule
2362.1);(b) exhibits the adverse effect of the disability on educational performance; and(c) is in
need of special education.Rule 2362(2)(b) defines “adverse effect of the disability on
educational performance” as follows:that the student is functioning significantly below expected
age or grade norms, in one or more of the basic skills. This determination of adverse effect,
usually defined as 1.0 standard deviation or its equivalent, shall be documented and supported
by two or more measures of school performance. These measures may include but are not
limited to: — parent or teacher observation, grades, curriculum-based measures, work or
language samples, other test results.[75/76]Rule 2362(3) further provides:Unless otherwise
stated in an individual category of disability (Rule 2362.1), basic skill areas are defined as:(a)
oral expression;(b) listening comprehension;(c) written expression;(d) basic reading skills;(e)
reading comprehension;(f) mathematics calculation;(g) mathematics reasoning; and(h) motor
skills.a. “Adverse Effect” Measured by Effect on Basic SkillsThe defendants contend that J.D. did
not meet the “adverse effect” eligibility criterion under Rule 2362(1). Relying on the list of basic
skills in Rule 2362(3), the defendants argue that J.D.’s emotional disability had no adverse effect
on his educational performance because he consistently performed at or above the level of his
age cohorts in each of the enumerated areas. J.D., on the other hand, points out that Rule
2362(3) states that the list of basic skills is used to determine eligibility for special education,
“unless otherwise stated in an individual category of disability.” J.D. interprets Rule 2362(3) to
mean that the basic skills enumerated therein do not apply to a student, such as himself, who
has a disability enumerated in Rule 2362.1. …An emotional-behavioral disability shall be
identified by the occurrence of one or more of the following conditions exhibited over a long
period of time and to a marked degree:. …2. An inability to build or maintain satisfactory
interpersonal relationships with peers and teachers;3. Inappropriate types of behavior or feelings
under normal circumstances;4. A general pervasive mood of unhappiness or depression.J.D.
argues that the 2362.1(1)(h) list, not the 2362(3) list, must be used to discern whether his
emotional-behavioral disability has caused an adverse effect.Based on the language and
structure of the VSER, we have no choice but to reject J.D.’s interpretation. …J.D. also argues
that his educational performance cannot be measured by his grades and achievement test
results alone, which were indisputably at or above the norm for his age group. … Based on the
overwhelming evidence in the record, the district court did not err in concluding that J.D.’s basic
skills, and hence his [76/77]educational performance, were not adversely affected by his
disability within the meaning of the Vermont Rule.J.D., on the other hand, emphasizes his
emotional condition, including his difficulty with interpersonal relationships and negative
feelings. However, while these are signs of an emotional disability, under the statutory and
administrative schemes, they are not measures of an adverse effect on basic skills by which
educational performance must be assessed. …The Rehabilitation Act was enacted to promote,
among other things, the inclusion and integration of persons with disabilities into mainstream



society. See . To this end, § 504 of the Rehabilitation Act provides:No otherwise qualified
individual with a disability in the United States … shall, solely by reason of her or his disability,
be excluded from the participation in, be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial assistance. …In the education field, the
Rehabilitation Act complements the IDEA and the corresponding Vermont regulations. Whereas
the latter authorities require federally funded State and local educational agencies to provide
special education and related services to students who meet specified eligibility criteria, § 504 of
the Rehabilitation Act prohibits such agencies from discriminating against students with
disabilities. The federal regulations promulgated under § 504 with respect to education
provide:A recipient that operates a public elementary or secondary education program shall
provide a free appropriate public education to each qualified handicapped person who is in the
recipient’s jurisdiction, regardless of the nature or severity of the person’s handicap.. An
“appropriate education” within the meaning of § 504 means:regular or special education and
related aids and services that (i) are designed to meet individual educational needs of
handicapped persons as adequately as the needs of nonhandicapped persons are met and (ii)
are based upon adherence to procedures that satisfy the requirements of §§ 104.34, 104.35,
and 104.36.As is apparent from this definition, under the § 504 regulations, a student may have
a viable discrimination claim even if his or her academic performance is satisfactory, provided
the student establishes that he or she does not enjoy equal access to the school’s programs.On
the other hand, the duty to provide a free appropriate public education is not without limits. As
the Supreme Court has explained in the higher education context, the Rehabilitation Act
distinguishes “between the evenhanded treatment of qualified handicapped persons and
affirmative efforts to overcome the disabilities caused by handicaps.” While a federal funds
recipient must offer “reasonable” accommodations to individuals with disabilities to ensure
meaningful access to its federally [77/78]funded program, § 504 does not mandate “substantial”
changes to its program. We have also held that in evaluating the accommodation offered by a
defendant, courts should be “mindful of the need to strike a balance between the rights of [the
student and his parents] and the legitimate financial and administrative concerns of the School
District.”Section 104.33(b)(2) of the federal regulations explains that implementation of an IEP is
one way of ensuring the provision of a free appropriate public education. See . Section 104.33(c)
(3) requires a student with a disability to be placed in a public or private residential program at
no cost to the person or his or her parents if that is necessary to provide a free appropriate
public education. On the other hand, if a federal funds recipient “has made available … a free
appropriate public education to a handicapped person and the person’s parents … choose to
place the person in a private school, the recipient is not required to pay for the person’s
education in the private school.” § 104.33(c)(4).Furthermore, the federal regulations express a
preference for educating qualified persons with disabilities “in the regular educational
environment operated by the recipient unless it is demonstrated by the recipient that the
education of the person in the regular environment with the use of supplementary aids and



services cannot be achieved satisfactorily.” § 104.34(a).The sole issue on appeal with respect to
the § 504 claim is whether the proposed IEP constituted a reasonable accommodation. We find
that it did.As explained above, the multi-component IEP that the School District proposed to J.D.
responded to the major recommendations of his psychologist. In addition to advanced
placement courses at PHS, the program would have given him access to some college-level
courses at a nearby college (presumably at the School District’s expense). Although the IEP
would not have placed J.D. among intellectual peers of his own age, the School District did offer
to provide individual counseling and training in peer relationship skills to cope with his feelings of
isolation and frustration. We do not think that the School District’s refusal to fund J.D.’s
enrollment among intellectual peers of his own age, without more, amounts to discrimination. As
noted above, the § 504 regulatory scheme expresses a preference for mainstreaming students
with disabilities in a school district’s regular school environment, unless that objective cannot be
achieved even with the aid of supplementary services. Here, the overwhelming uncontroverted
evidence shows that J.D.’s academic progress at PHS was exemplary. To the extent he was
emotionally troubled, we cannot say that the counseling component of the IEP was an
unreasonable accommodation, at least until such time, if ever, that it is proven ineffective.The
heart of J.D.’s opposition to the proposed accommodation is that it was not optimal. However, §
504 does not require a public school district to provide students with disabilities with potential-
maximizing education, only reasonable accommodations that give those students the same
access to the benefits of a public education as all other students. …In sum, although we
sympathize with the understandable desire of J.D.’s parents to provide the best possible
education for their academically gifted child, we find no [78/79]error in the district court’s holding
that the defendants did not discriminate against J.D. in violation of § 504 by declining to
reimburse him for tuition and costs at an out-of-state residential school.At bottom, in the matter
before us, we as a court are constrained because this case involves issues of policy that are the
domain of the legislative and administrative branches.MR. I. v. MAINE
SCHOOL ADMINISTRATIVE DISTRICT NO. 55The court found that a school district improperly
denied IDEA eligibility for a child with Asperger’s Syndrome and depressive disorder despite the
school’s claim that the disability had no adverse effect on educational performance. The court
relied in part on state law defining educational performance and on state and federal law
establishing broad standards for special education, and tying the need for special education to
benefit from special education in adversely affected areas of educational performance rather
than overall achievement in school. At the same time, the court affirmed denial of tuition
reimbursement and compensatory education remedies.Howard, Circuit Judge.This case
presents an issue of eligibility for benefits under the Individuals with Disabilities Education Act,
(the “IDEA”). We have previously noted that such issues can require a “difficult and sensitive”
analysis. … This case is no exception. The appellant, Maine School Administrative District No.
55 (“the district”), appeals the district court’s determination that the appellees’ daughter (“LI”)
qualifies as a “child with a disability” eligible for special education and related services under the



IDEA as a result of her Asperger’s Syndrome. The appellees (“Mr. and Mrs. I” or “the parents”)
cross-appeal the district court’s rulings that (1) even though LI was entitled to IDEA services, her
parents were not entitled to reimbursement of their expenses in unilaterally placing LI in a private
school following the district’s refusal to provide those services and (2) the district would not be
separately ordered to provide compensatory education services to reverse the effects of that
decision on LI’s progress. We affirm the judgment of the district court.I.We begin with an
overview of the statutory framework. The IDEA provides funding to each state “to assist [it] to
provide special education and related services to children with disabilities,” , provided that “[a]
free appropriate public education is available to all children with disabilities residing in the state.
…” Id. § 1412(a)(1)(A). In this sense, a “free appropriate public education” encompasses
“special education and related services,” id. § 1401(9), including “specially designed instruction,
at no cost to parents, to meet the unique [79/80]needs of a child with a disability. …” Id. §
1401(29).To receive special education and related services under the IDEA, a child must qualify
as a “child with a disability.” In relevant part, a “child with a disability” is a child(i) with mental
retardation, hearing impairments (including deafness), speech or language impairments, visual
impairments (including blindness), serious emotional disturbance (referred to in this chapter as
“emotional disturbance”), orthopedic impairments, autism, traumatic brain injury, other health
impairments, or specific learning disabilities; and(ii) who, by reason thereof, needs special
education and related services.Id. § 1401(3)(A). The Secretary of Education has promulgated a
regulation defining each of the categories of disability set forth in § 1401(3)(A)(i). Those
definitions, so far as they are relevant here, require that each of the enumerated conditions
“adversely affect[] a child’s educational performance” to constitute a disability. (autism), (c)(4)(i)
(emotional disturbance), (c)(9)(ii) (other health impairment).The IDEA places the burden of
identifying children with disabilities upon each state. . In deciding whether a particular student
has a disability under the IDEA, Maine uses a “pupil evaluation team,” or “PET,” 05-071-101 Me.
Code. R. § 9.4 (2006), consisting of the student’s parents, a representative from the school
district, and a number of educational and other professionals. Id. § 8.6; see also . Though the
members of the PET attempt to achieve consensus on this issue, the school district retains the
“ultimate responsibility to ensure that a student is appropriately evaluated” for IDEA eligibility.
05-071-101 Me. Code. R. § 8.11(C).The parents of a child deemed ineligible for IDEA benefits
can challenge that determination before an impartial hearing officer. , , . After the hearing, the
officer issues a final administrative decision, accompanied by findings of fact. Id. §§ 1415(h)(4),
(i)(1)(A). Any party aggrieved by the decision can then file a civil action in federal district court.
Id. § 1415(i)(2)(A). Then the “trial court must make an independent ruling based on the
preponderance of the evidence, but the Act contemplates that the source of that evidence
generally will be the administrative hearing record, with some supplementation at trial.” , aff’d
sub nom. (“Burlington”); see also .In keeping with this approach, the district court referred the
case to a magistrate judge for proposed findings and a recommended disposition, see , which
were made based on the facts adduced at the due process hearing and supplemental evidence



submitted by the parents. The district court, in the absence of an objection from either side,
accepted the magistrate’s proposed findings wholesale. In the continued absence of any
challenge to these factual findings, we take the same tack.[80/81]II.A.LI attended Cornish
Elementary School in Cornish, Maine, until 2003. Though she excelled academically, by the
fourth grade she began to experience sadness, anxiety, and difficulty with peer relationships.
These problems persisted into the fifth grade, when LI sought to distance herself physically from
most of her classmates. Her parents sought psychological counseling for LI and she started
taking a prescription anti-depressant. Her grades also dropped from “high honors” to “honors.”
As the school year progressed, however, LI became more successful at interacting with her
peers and participating in class.During the summer recess preceding sixth grade, LI asked her
mother, as she had the previous summer, to allow her to be home-schooled. LI also expressed
her desire to attend The Community School (“TCS”), a private school in South Tamworth, New
Hampshire, where her older sister had matriculated. Nevertheless, LI started the 2003-2004
school year at Cornish, where Mrs. I believed her daughter would benefit, in particular, from her
assigned sixth grade teacher.By mid-September, however, LI was “slacking off” in her academic
work and regularly missing school, prompting a meeting between her teacher and Mrs. I. At this
meeting, also attended by LI, Mrs. I noticed cuts or scratches on her daughter’s arms; the
teacher offered that LI might have inflicted those wounds on herself during her “lengthy
bathroom breaks” from class. According to the teacher, LI was also having continued trouble
relating with her peers due to a “serious lack of awareness” of their social and emotional states,
which bordered on “hostility.” The teacher added that she could not “reach” LI, who had refused
to complete assignments and shown a “passive resistance to meeting learning goals.” Yet the
teacher considered LI “a very bright young girl with strong language and math skills … capable
of powerful insights in her reading and writing. …”The teacher and Mrs. I came up with a
“contract” that would have entitled LI to study more advanced topics in her areas of interest in
November if she satisfactorily completed her assignments for October. As October approached,
however, LI refused to sign the contract and stayed home from school on both September 30
and October 1. On October 1, following an argument with Mrs. I over one of LI’s academic
assignments, LI deliberately ingested excessive quantities of one her prescription drugs and two
over-the-counter medications in a suicide attempt.LI spent the balance of the day in the
emergency room at a nearby hospital and was discharged with instructions to remain out of
school for two days under high safety precautions. The hospital social worker also directed Mr.
and Mrs. I to “share with [LI] something that would change in her life, and produce a positive
impact on her emotional functioning.” Based on LI’s comments to hospital personnel that she
hated school, Mr. and Mrs. I told her that she would not have to return to Cornish Elementary and
discussed enrollment at TCS as an alternative.In the wake of her attempted suicide, LI met with
a new counselor, who, suspecting that LI might suffer from Asperger’s Syndrome, referred her to
Dr. [81/82]Ellen Popenoe for neuropsychological testing.1 Mr. and Mrs. I conveyed this
information, as well as the news of LI’s suicide attempt, to the district’s director of special



services, Jim McDevitt. They added that LI would not return to Cornish Elementary “for the time
being” and that they were looking at other options, including TCS. McDevitt explained the
process for seeking reimbursement from the district for placing LI in a private school and also
told the parents that the district planned to convene a pupil evaluation team for LI at the end of
the month. At that meeting, the PET decided that LI should receive up to ten hours of tutoring
outside of school each week pending completion of her neuropsychological testing.The testing,
finished by early November, further suggested that LI had Asperger’s Syndrome, as well as
adjustment disorder with depressed mood. Popeneo, the neuropsychologist, observed that LI
“experiences significant limitations in many areas of adaptive skills” and executive skills, “which
likely contribute[s] to her behavioral and emotional difficulties.” These behavioral difficulties,
particularly LI’s poor pragmatic language abilities and restricted range of social interests,
supported a diagnosis of Asperger’s. Popeneo recommended that LI begin seeing both a social
skills coach, who would help her develop social abilities and judgment, and a therapist familiar
with Asperger’s, who would use a cognitive-behavioral approach.Popeneo also recommended
that LI undergo a speech-language evaluation, which was completed in January 2004 by Amber
Lambke, a speech-language pathologist. Lambke observed that LI suffered “significant social
understanding deficits which impact her overall emotional and social well-being.” Like Popeneo,
Lambke recommended that LI receive direct teaching of social skills.In the meantime, McDevitt
told Mrs. I that he would attempt to find LI a tutor in accordance with the PET’s decision. Mrs. I
had not heard back from him by November 10, however, so she started home-schooling LI.
Despite additional prodding by Mrs. I in November and December, the district never provided a
tutor as ordered by the PET, nor explained its failure to do so. While LI preferred home-schooling
to attending Cornish Elementary, Mrs. I was having trouble getting LI to complete her
assignments, and her counselor believed that LI should resume formal schooling.On January 5,
2004, LI began attending TCS. Although she was withdrawn and isolated at the outset, over time
LI developed positive relationships with some of her peers. She also thrived academically,
completing assignments at the seventh- and eighth-grade level with ease. TCS, however,
provided LI with neither the direct teaching of social skills nor the cognitive behavioral therapy
that had been recommended as treatment for her Asperger’s.When the PET reconvened in early
March, it accepted Popenoe’s conclusion that LI suffered from both Asperger’s and adjustment
disorder with depressed mood. The PET also agreed that LI needed social skills and pragmatic
language instruction. The PET, however, could not reach consensus on whether LI qualified
[82/83]as a “child with a disability” under the IDEA. The district’s representatives argued that LI’s
condition, whether denominated “autism,” “emotional disturbance,” or “other health impairment,” ,
had not affected her academic performance “to a marked degree” or “over a long period of time,”
which they deemed essential to IDEA eligibility. The district then issued a “prior written notice,”
id. § 1415(b)(3), announcing its refusal to offer special education services on the stated basis of
“no significant adverse effect on education.” The district instead asked the PET to consider LI’s
eligibility for services under the Rehabilitation Act, .At its next meeting, the PET identified LI as a



“qualified individual with a disability” under the Rehabilitation Act, id. § 794(a), and
recommended an array of services. These included close supervision throughout the school
day; instruction in “social pragmatics”; access to the district’s existing gifted and talented
programming as well as additional programming provided through a consultant to be hired by
the district; and placement in any elementary school within the district. The district also offered
to supply a tutor to work with LI for three hours each day to ease her eventual transition back to
the classroom.Mr. and Mrs. I objected to this proposal as inadequate and unduly restrictive,
given LI’s success in a classroom environment at TCS and her apprehension over returning to
public school. They wanted LI to remain at TCS for the balance of the academic year with a view
toward beginning her transition back to public school in September 2004, and notified the district
that they intended to seek reimbursement under the IDEA for LI’s attendance at TCS. LI
completed the 2003-2004 academic year at TCS, and stayed on for the 2004-2005 and
2005-2006 school years as well. While she has done well academically, she continues to
experience “atypical” peer relationships and spent the summer of 2004 shunning her TCS
classmates in favor of solitary pursuits. LI also generally refuses to go outdoors or to eat more
than a severely limited variety of foods. Her current social worker believes that, without social
skills coaching, LI is unlikely to master the flexible thinking, problem solving, teamwork, and
communication abilities she will need for employment in the future.B.After the final PET
decision, Mr. and Mrs. I requested a due process hearing to challenge the district’s refusal to
identify LI as a child with a disability under the IDEA. The hearing officer upheld the district’s
decision that LI was ineligible for IDEA services. The hearing officer noted the parties’
agreement that LI had Asperger’s and a depressive disorder, making her “a troubled young
woman,” but further observed that she was not entitled to IDEA benefits unless these disabilities
“ ‘adversely affect[ed]’ [her] educational performance.”The hearing officer recognized that both
the IDEA and Maine’s implementing regulations define “educational performance” to include
more than just academic proficiency, but concluded that the IDEA does not call for services “to
address social and emotional needs when there are no academic needs.” Accordingly, because
LI “completes homework independently, is well behaved in class, is successful at test taking and
successfully completes projects,” the hearing officer determined that “neither the [IDEA] nor the
Maine Special Education Regulations [83/84]require a school district to provide special
education services to address what is essentially a mental health issue.”In response, Mr. and
Mrs. I commenced an action in the district court, which, as we have noted, referred the case to a
magistrate judge. The magistrate judge determined that the hearing officer erred in treating LI’s
lack of academic needs as dispositive of her IDEA eligibility when the correct standard, he
believed, is whether a disability “manifest[s] itself in an adverse effect on the child’s ability to
learn.” Nevertheless, the magistrate judge ruled that LI did not meet this standard because her
condition did not adversely affect her achievements as measured by any of the criteria Maine
uses to define “educational performance.” While the magistrate judge recognized that LI had
fallen short of these benchmarks during the period in the fall of 2003 when she had repeatedly



missed school and attempted suicide, he considered this episode too short-lived “to trigger
eligibility for special-education services.”The district court, however, rejected the magistrate
judge’s recommended decision, concluding that LI’s “condition did adversely affect her
educational performance as Maine defines that term and that the events of the fall of 2003
cannot be isolated from [her] underlying condition.” The district court determined that LI’s
Asperger’s had exerted an adverse effect on her educational performance as measured by state
criteria, most significantly in the areas of socialization and communication. The district court also
disagreed with the view that any downturn in LI’s educational performance was too fleeting to
constitute an “adverse effect.” Reasoning that neither the Maine regulations defining the
disabilities listed in § 1401(3)(A)(i) nor their federal counterparts used any restrictive modifier in
conjunction with the term “adversely affects,” the district court ruled that “any negative effect
should be sufficient” to constitute a disability under the IDEA.Turning to the second prong of the
IDEA’s eligibility standard, , the district court concluded that LI needed special education and
related services by reason of her disability. First, the district court found that the PET had agreed
to provide LI with a number of accommodations that fit the definition of “special education” under
both the IDEA and Maine law, including one-on-one tutoring and instruction in social pragmatics.
Second, observing that “the PET, the experts, the School District and the parents all initially
believed that [LI] ‘needed’ the identified services,” the district court decided to “hold the parties
to their original understandings” and therefore treated “need” as an uncontested issue. Based on
its determination that LI satisfied both elements of the IDEA eligibility test, the district court
ordered the district “to convene a PET meeting … to develop an IEP for [LI] that meets her
unique needs as a student with Asperger’s Syndrome and a depressive disorder.”The district
court also considered the parents’ requests for additional relief: reimbursement of their
expenses in unilaterally placing LI at TCS, and compensatory education to make up for the
district’s failure to identify her as eligible under the IDEA. Though the district court found that Mr.
and Mrs. I had given the requisite notice of the unilateral placement under Maine law, the court
also ruled that their decision to enroll LI at TCS was not “ ‘reasonably calculated to enable [her]
to receive educational benefits’ ” so as to entitle them to reimbursement. [84/85]Finally,
reasoning that LI’s “IEP will necessarily take into account the effect of the school district’s failure
to identify and offer [LI] special education services earlier,” the district court did not separately
grant the parents’ request for compensatory education.III.The district challenges the district
court’s conclusion that LI qualifies as a “child with a disability” under the IDEA. While we have
never expressly set forth our standard of review for a district court’s decision on IDEA eligibility,
we have treated “ultimate determinations in cases under the Act” as mixed questions of fact and
law. We agree with the parties that whether a student qualifies as “a child with a disability” under
§ 1401(3) also poses a mixed legal and factual inquiry. Mixed questions generally “fall along a
degree-of-deference continuum, ranging from non-deferential plenary review for law-dominated
questions, to deferential review for fact-dominated questions.” . But we need not decide at the
moment where along the continuum the question of IDEA eligibility falls, as the parties agree



that we should review the question for clear error.The district maintains, however, that the district
court arrived at its conclusion that LI is a “child with a disability” only through a series of legal
errors. First, the district argues that the district court misread the terms “adversely affects” and
“educational performance” as they appear in the regulatory definitions of the disabilities
attributed to LI, improperly extending the breadth of § 1401(3)(A)(i). Second, the district claims
that the district court similarly misinterpreted the term “special education” as it appears in §
1401(3)(A)(ii), the second prong of the test for IDEA eligibility. The district also challenges the
determination that it effectively waived the opportunity to dispute LI’s need for special education.
We review these rulings of law de novo.A.1.Though the IDEA “establishes a basic floor of
education” for children with disabilities, guaranteeing them “[a] free appropriate public
education,” , it does not displace the states from their traditional role in setting their own
educational policy. Each state thus remains free to calibrate its own educational standards,
provided it does not set them below the minimum level prescribed by the statute.As we have
seen, the right to special education and related services under the IDEA extends to children
“with” one or more of a variety of disabilities, , “who, by reason thereof, need[] special education
and related services.” Id. § 1401(3)(A)(ii). The IDEA does not itself define any of the qualifying
disabilities listed in § 1401(3)(A)(i), though the Department of Education has issued a regulation
fleshing them out. . The regulatory definitions, with one exception not relevant here, state, among
other requirements, that each [85/86]condition must “adversely affect[] a child’s educational
performance.” Id. § 300.8(c)(1)–(c)(13). In keeping with the IDEA’s respect for state policy
judgments, however, the regulation does not expand upon this phrase, “leaving it to each state
to give substance to these terms.”It is here that the district’s argument as to the proper scope of
§ 1401(3)(A) begins to encounter difficulty. While Maine’s Department of Education has
promulgated its own regulation defining the disabilities recognized under the IDEA, those
definitions simply ape their federal counterparts, including the requirement that a disability
“adversely affect[] the student’s educational performance.” 05-071-101 Me. Code. R. §§ 3.2–3.14
(2006). The regulation, like its federal cousin, also does not further elaborate on this phrase,
although Maine has adopted its own definition of “educational performance” for IDEA
purposes:The term “educational performance” includes academic areas (reading, math,
communication, etc.), non-academic areas (daily life activities, mobility, etc.), extracurricular
activities, progress in meeting goals established for the general curriculum, and performance on
State-wide and local assessments.Id. § 2.7. Despite this expansive notion of educational
performance, and in the absence of any regulatory guidance as to the term “adversely affects,”
the district asks us to hold that a child meets the first criterion of IDEA eligibility in Maine “only if
the student’s condition imposes a significant negative impact on the child’s educational
performance … limited to those areas of performance actually being measured and assessed
by the local unit, in accordance with law.” We decline to do so.At the outset, Maine does not look
only at “areas of performance actually being measured and assessed by the local unit” when
determining whether a child has a disability under the IDEA. That much is clear from the



regulatory definition of “educational performance” itself, which counts “performance on state-
wide and local assessments” as just one of a number of different indicators embraced by the
concept. As the district points out, the term “general curriculum,” which also appears in the
definition of educational performance, has a narrower meaning under the regulations, i.e., “the
school administrative unit’s local curriculum for grades K-12 which incorporate the content
standards and performance indicators of the Learning Results.” 05-071-101 Me. Code. R. § 2.11.
Based on this definition, the district argues that “educational performance” encompasses only
those “performance indicators” measured as part of the local curriculum. Even if the district’s
reading of “general curriculum” is correct, however, the fact remains that a student’s progress in
that regard comprises but one of the aspects of “educational performance” as defined by the
regulation. More far-ranging measurements, such as “academic areas” and “non-academic
areas,” are also included.As the magistrate judge and the district court observed, Maine’s broad
definition of “educational performance” squares with the broad purpose behind the IDEA: “to
ensure that all children with disabilities have available to them a free and appropriate public
education that emphasizes special education and related services designed to meet their
unique needs and prepare them for further education, employment, and independent living.” .
We have likewise [86/87]held that the IDEA entitles qualifying children to services that “target ‘all
of [their] special needs,’ whether they be academic, physical, emotional, or social.” It is true that
we have also stated that IDEA services need not address “problems truly ‘distinct’ from learning
problems.” ; see also (noting that, in determining adequacy of IEP for emotionally disturbed boy,
“[t]he question is whether [his] behavioral disturbances interfered with the child’s ability to
learn”). But it does not follow, as the hearing officer wrongly concluded, that a child without
“academic needs” is per se ineligible for IDEA benefits, especially when the state has
conditioned eligibility on a standard that explicitly takes “non-academic areas” into account. In
other words, as the district admits, “educational performance in Maine is more than just
academics.”In light of Maine’s broad notion of “educational performance” as the standard of
IDEA eligibility, we see no basis for restricting that standard to “areas of performance actually
being measured and assessed by the local unit.” Indeed, “there is nothing in IDEA or its
legislative history that supports the conclusion that … ‘educational performance’ is limited only
to performance that is graded.” See Robert A. Garda, Jr., Untangling Eligibility Requirements
Under the Individuals with Disabilities Education Act, . To be sure, some states have adopted
more circumscribed criteria for identifying children with disabilities under the IDEA, requiring, for
example, that a student perform poorly in a specific area of “basic skills.” Maine, however, has
chosen not to do so.2 We therefore decline the district’s invitation to reformulate state
educational policy by narrowing the indicia of educational performance used as the test for IDEA
eligibility under Maine law. The district court properly articulated this standard as “whether [LI’s]
condition adversely affected her performance in any of the educational areas Maine has
identified.”The district also argues that the district court misconstrued the “adversely affects”
component of the test to include disabilities with “any adverse effect on educational



performance, however slight. …” The correct formulation, the district urges, requires “some
significant impact on educational performance.” In rejecting this proposal, the district court
reasoned that the phrase “adversely affects,” as it appears in the relevant regulations, “has no
qualifier such as ‘substantial,’ ‘significant,’ or ‘marked,’ ” and declined to infer such a limitation
“from Maine’s regulatory silence.” We agree with this interpretation of the “adversely affects”
standard.Though the district marshals a number of arguments in support of its contrary position,
they all sound a common theme: that an unlimited definition of “adversely [87/88]affects” will
qualify every child with one of the listed disabilities — no matter how minor — for IDEA benefits.
This contention, however, overlooks the structure of the IDEA’s eligibility standard, which
requires not only that a child have one of the listed conditions, § 1401(3)(A)(i), but also that, “by
reason thereof,” the child “needs special education and related services,” id. § 1401(3)(A)(ii). So
a finding that a child meets the first criterion because his or her disability adversely affects
educational performance — to whatever degree — does not itself entitle the child to special
education and related services under the IDEA. See Mark C. Weber, Special Education Law and
Litigation Treatise § 2.2(1), at 2:4 (2d ed. 2002); . The child must also need special education
and related services by reason of the disability.In fact, an adverse effect on educational
performance, standing alone, does not even satisfy the first prong of the eligibility test. The
child’s condition must also possess the additional characteristics required by the regulatory
definitions of each of the disabilities enumerated in § 1401(3)(A)(i). See ; 05-071-101 Me. Code.
R. §§ 3.2–3.14. For example, to meet the first part of the eligibility standard on the basis of
autism, a child must have “[1] a developmental disability [2] significantly affecting [3] verbal and
[4] nonverbal communication and [5] social interaction, [6] generally evident before age three, [7]
that adversely affects a child’s educational performance.” ; 05-071-101 Me. Code. R. § 3.2. Thus,
the “adversely affects educational performance” requirement serves as but one of a list of
factors that must be present for a child’s condition to qualify as a disability under § 1401(3)(A)(i)
— and, to receive IDEA benefits, the child must also need special education and related
services by reason of the disability under § 1401(3)(A)(ii). The district court’s interpretation of
“adversely affects,” then, is unlikely to loose the torrent of IDEA claims forecast by the district
and its amici.The district’s specific arguments fare no better. The district contends that § 1401(3)
(A)(i) fails to put the states on notice that, as a condition of accepting federal money under the
IDEA, they are required to provide benefits to children whose conditions have merely an
“adverse effect” on their educational performance. It is true that “when Congress attaches
conditions to a State’s acceptance of federal funds” pursuant to its Spending Clause authority,
“the conditions must be set out unambiguously” so that each state can intelligently decide
whether to take the money and its accompanying obligations. (internal quotation marks omitted).
Based on this principle, the Supreme Court has held that whether the IDEA imposes a particular
obligation on the states depends, at the outset, on whether the IDEA “furnishes clear notice
regarding the liability at issue. …” Id.The principal place to look for such notice, of course, is the
text of the IDEA itself. The district asserts that the language of § 1401(3)(A)(i) fails to clarify that



a state’s duty to provide IDEA benefits extends to children with disabilities having only an
adverse effect on educational performance. In fact, the district argues, the statute — through its
use of the term “disability” — limits that duty to children whose conditions “significantly impact
educational performance.” We disagree.To properly understand “disability” as it appears in the
IDEA, we do not, as the [88/89]district implores, resort to dictionary definitions of the word
“disable,” but to § 1401(3)(A)(i), which functions as the first part of the statutory definition of
“child with a disability.” Section 1401(3)(A)(i), as the district court observed, does not include the
qualifying language urged upon us by the district, but simply defines “child with a disability” as a
child “with” one of a number of specific conditions.The district also directs us to the more
restrictive meaning of the term “disability” under Title II of the Americans with Disabilities Act and
the Rehabilitation Act. Because the IDEA contains its own definition of the term, however, its
appearance in other acts of Congress is of little moment. …Given the express definition of
“disability” set forth in § 1401(3)(A)(i), we need look no further to conclude that the statute
sufficiently articulates the first prong of the standard for IDEA eligibility and, in so doing,
adequately informs the states of the extent of their obligations. The district and its amici
nevertheless argue that this standard, as interpreted by the district court, flies in the face of
congressional admonishments against identifying too many students as “children with
disabilities” under the IDEA. It is true that, in amending the Act in 1997, Congress voiced
concern about “over identifying children as disabled when they may not be truly disabled …
particularly in urban schools with high proportions of minority students. …” H.R. Rep. No. 105-95,
at 89 (1997), reprinted in 1997 U.S.C.C.A.N. 78, 86. To remedy this problem, Congress changed
the formula for calculating the funds due each state under the IDEA from one “based on the
number of children with disabilities to a formula based on census and poverty. …”Notably,
though, Congress thought this shift — rather than any alteration to the eligibility criteria —
sufficient to address the over-identification problem. Congress specifically stated, in fact, that
the change to the funding formula “should in no way be construed to modify the obligation of
educational agencies to identify and serve students with disabilities.” Id. at 88, 1997
U.S.C.C.A.N. at 85. Congress eschewed any change to the eligibility standard not only in 1997,
but also in 2004, when it amended the IDEA again. Individuals with Disabilities Education
Improvement Act of 2004, Pub. L. No. 108-446, § 602(3)(A), 118 Stat. 2647, 2652, codified at .
The Department of Education similarly declined, by and large, to tinker with its definitions of the
§ 1401(3)(A)(i) disabilities when it issued regulations in response to the amended Act. 71 Fed.
Reg. 46,540, 46,549–46,551 (Aug. 14, 2006). Thus, although the district and its amici argue that
an over-identification problem persists, we cannot tighten the standard for IDEA eligibility when
Congress itself has chosen not to do so.3The legislative history, then, only strengthens our
conviction that § 1401(3)(A)(i), [89/90]as construed by the district court, does not offend the
Spending Clause by springing hidden liabilities upon participating states. Furthermore, as the
district acknowledges, states deciding whether to enter into the IDEA bargain also have the
benefit of the federal regulation defining the disabilities set forth in § 1401(3)(A)(i). Those



definitions, again, specifically require that each disability (save one) “adversely affect[] a child’s
educational performance.” . They do not contain the limiting language urged by the district, i.e.,
“significantly impacts educational performance.”We reject the district’s argument that such a
limitation lurks in the term “adversely,” which the district equates with “calamitously” or
“perniciously” on the authority of an unabridged dictionary. We think it considerably more likely
that federal regulators used “adverse” in its ordinary sense, namely “against.” Black’s Law
Dictionary 58 (8th ed. 2004); see also Webster’s Third New International Dictionary of the
English Language (Unabridged) 31 (1993) (giving primary definition of “adverse” as “acting
against or in a contrary direction”). In this way, the regulation sensibly demands that a disability
cannot qualify a child for IDEA benefits unless it has a negative effect on educational
performance; no effect, or a positive one, will not do. The regulation does not, however, put any
quantitative limit, “significant” or otherwise, on the disability.Maine’s regulation, cribbed from ,
also requires no particular degree of impact on educational performance. 05-071-101 Me. Code.
R. §§ 3.2–3.14. This fact alone distinguishes this case from the decisions of other courts, cited
by the district, which derived a higher standard from state law. See ; ; . In J.D., for example, the
Second Circuit considered a Vermont regulation that defined “adverse effect of the disability on
educational performance” to require a determination “that the student is functioning significantly
below expected age or grade norms, in one or more of the basic skills.” (internal quotation marks
omitted). This provision further required that the “determination of adverse effect, usually defined
as 1.0 standard deviation or its equivalent, shall be documented and supported by two or more
measures of school performance,” which were themselves specified by the regulation. Id. Based
on this standard, the Second Circuit concluded that the child did not qualify for IDEA benefits
because he was “unable to identify at least two school performance measures that point to an
adverse effect,” despite his emotional-behavioral disability. .The Second Circuit reached its
decision in J.D., then, by applying the highly specific definition of “adversely affects educational
performance” set forth in state law, not by imposing its own gloss on that language, as the district
invites us to do here. For the reasons we have stated, we decline that invitation. States wishing
to put meat on the bones of the “adversely affects” standard are free to do so — provided, of
course, they do not transgress the “floor” of substantive protection set by the IDEA.4 On its own,
however, the federal regulation does not contain the [90/91]“significant impact” requirement the
district desires, and we cannot put it there. The district court correctly ruled that any negative
impact, regardless of degree, qualifies as an “adverse effect” under the relevant federal and
state regulations defining the disabilities listed in § 1401(3)(A)(i).2.Because the district court
applied the right standard, we review its determination that LI has one of the disabilities included
in § 1401(3)(A)(i) “for clear error on the record as a whole.” We find none. As the hearing officer
noted, the parties agree that LI suffers from Asperger’s, manifested in her poor pragmatic
language skills and social understanding difficulties, as well as from a depressive disorder
brought on by the stress of managing these problems; indeed, the district has never questioned
the opinions of LI’s neuropsychologist and speech therapist in this regard. The parties disagree,



however, on whether these conditions have adversely affected LI’s educational performance in
light of her strong grades, generally nondisruptive classroom behavior, and what the district
court called her “undisputed intellectual ability.” In a lengthy written opinion, the district court
tackled this issue head on, ultimately finding that, despite LI’s above-average academic
performance, “many of [her] social and communication deficits, including her isolation,
inflexibility, and self-mutilation during schooltime, are precisely in the content areas and skills
that Maine mandates educationally.” This finding, the district court reasoned, compelled the
conclusion that LI’s disability had exerted an adverse effect on her educational performance
under the governing standard.Much of the district’s challenge to this outcome relies on its
contention that the district court applied the “adversely affects educational performance” test too
leniently, which we have already rejected. A few of the district’s supplemental points, however,
merit additional discussion. First, the district argues that the district court mistakenly gauged LI’s
educational performance on the basis of selected “performance indicators,” see 05-071-131 Me.
Code R. §§ 1–8, that Maine has developed to measure students’ proficiency in various “content
standard subject areas.” . This was error, the district asserts, because Maine does not mandate
the actual use of the performance indicators by local school districts, but has simply instructed
them to develop their own “local assessment systems.” Id. § 6202-A. While we have our doubts
about this proposition, see 05-071-127 Me. Code R. § 4.02 (requiring each district to “implement
a local assessment system as the measure of student progress on achievement of the content
standards of the system of Learning Results established in” 05-071-131 Me. Code R. §§ 1–8),
the district court did not assess LI’s educational performance solely by reference to the
performance indicators. Our review of the record convinces us that, even if the district court
erred by also using the performance [91/92]indicators to measure LI’s educational performance,
the error did not affect the outcome of its analysis.In particular, the district court found that LI had
difficulty with “communication,” an area of “educational performance” specifically incorporated in
Maine’s definition of that term for IDEA purposes. The district disputes this finding, emphasizing
certain aspects of both her educators’ observations and the results of the testing conducted by
Popeneo and Lambke. The district court, however, focused on other aspects of those materials,
such as the educators’ reports of LI’s “distancing” herself from her teachers and peers and, most
significantly, the experts’ express conclusions that LI had “poor pragmatic language skills” and
“significant social understanding deficits.” The district court was by no means required to second-
guess these conclusions, especially after they had been unreservedly accepted by both the
districts’ representatives at the PET and the hearing officer. Though the record of the
administrative hearing might permit a different view, the district court did not commit clear error
in finding that LI’s Asperger’s has impaired her ability to communicate.Moreover, the district
court’s ruling that LI had demonstrated an adverse effect on her educational performance did
not rest solely on her deficits in communication, but also on other difficulties implicating “the
career preparation component of the Maine general curriculum.” The district does not question
that “career preparation” — which comprises one of the “content standards” dictated by statute, ,



rather than one of the “performance indicators” established by regulation — is irrelevant to the
“educational performance” inquiry for purposes of the IDEA. Indeed, the IDEA exists, in part, to
ensure children with disabilities receive an education preparing them for employment. . Nor does
the district question the lower court’s specific finding, consistent with the opinion of LI’s current
social worker, that a number of LI’s symptoms have hindered her in this area. . This finding was
itself an adequate basis for the district court’s conclusion that LI’s educational performance has
suffered, even if, as the district argues, her condition has not impacted her communication
skills.Second, the district argues that the impact of LI’s condition on her educational
performance, which it sees as limited to her suicide attempt and the events immediately
preceding it in the fall of 2003, was not sustained enough to constitute an adverse effect.
Though the magistrate judge accepted this point of view, the district court disagreed, treating the
suicide attempt as simply the darkest point in the spectrum of LI’s educational difficulties. There
is ample support for this approach in the record. …Third, the district charges that the district
court “committed legal error” by ruling that LI met the first prong of the standard for IDEA
eligibility without assigning her one of the disabilities listed in § 1401(3)(A)(i). As we have
pointed out, that a condition “adversely affects a child’s educational performance” functions as
just one of the essential elements of each of the qualifying disabilities as defined in the
regulation, so a determination that a child has one of those disabilities would ordinarily demand
a showing as to each of those elements. Here, however, the district court specifically noted that,
while the parties were at odds as to whether [92/93]LI’s condition adversely affected her
educational performance, they were in agreement that her condition otherwise “fit[] within those
enumerated” by § 1401(3)(A)(i). The district has not questioned this observation. …B.The district
also argues that the district court misapplied § 1401(3)(A)(ii), which requires that a child “need[]
special education and related services” as a result of his or her disability in order to qualify for
them under the IDEA. The district asserts two errors: first, the district court used the wrong
definition of “special education,” and, second, it found that the district had waived any argument
that LI does not “need” special education based on the position it took before the PET and the
hearing officer. We believe the district court correctly defined “special education” under § 1401(3)
(A)(ii). We do not decide, however, whether the district court properly treated the “need” issue as
waived, because the district has not adequately explained to us why LI does not need special
education, even under its view of the proper standard for making that determination.1.The IDEA
defines “special education,” in relevant part, as “specially designed instruction, at no cost to
parents, to meet the unique needs of a child with a disability. …” . A federal regulation,
promulgated by the Department of Education, elaborates:Specially designed instruction means
adapting, as appropriate to the needs of an eligible child … , the content, methodology, or
delivery of instruction —(i) To address the unique needs of the child that result from the child’s
disability; and(ii) To ensure access of the child to the general curriculum, so that the child can
meet the educational standards within the jurisdiction of the public agency that apply to all
children.. As the district court noted, Maine law also contains its own definition of “special



education”: “classroom, home, hospital, institutional or other instruction; educational diagnosis
and evaluation; transportation and other supportive assistance, services, activities, or programs,
as defined by the commissioner [of education], required by exceptional students.”5 (1993).The
district court ruled that a number of the interventions recommended by [93/94]Popeneo and
Lambke, and included in the services offered by the PET under the Rehabilitation Act, were
“special education” within the meaning of federal law as well as “under Maine’s broader
definition.” In challenging this conclusion, the district principally argues that the district court
misinterpreted Maine law to exceed IDEA requirements as to the definition of “special
education.” We have little trouble with the district court’s interpretation, given the expansive
language of , but, in any event, that provision was not essential to the district court’s view that LI
needs special education. The district court also specifically ruled that certain of the services
recommended for LI constituted “special education” as defined by federal law.
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